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POLICY DEVELOPMENT BY CAB PROPER 


1. MEMBERSHIP OF BOARD 


i tape Civil Aeronautics Board has been made up of 14 men with 


very different backgrounds.1 Six members have been lawyers, two 
engineers and the others business executives, government career men 
and politicians. One member had formal training as a transportation 
economist, several had administrative regulatory experience with other 
agencies. Four have been pilots, two were World War I military pilots, 
of whom one held an early transport license. Of the others, one was a 
commercial and one a private pilot, and one took out a student certifi- 
cate after taking office. 


The different temperaments of the members have been reflected in 
the functioning of the CAB. Cautious members have hesitated to 
certificate routes without proven economic potentials, and other mem- 
bers consistently favored expansion of route authorization regardless of 
cost or amount of competition. On many major policies members oc- 
casionally are unable to reach unanimous agreement but proceed with 
a course of action whenever a majority is in agreement.? The differences 





*This article presents in slightly edited form the contents of Chapters VI, 
VII, VIII and XIX of the Staff Report on the Civil Aeronautics Board to the 
Committee on Independent Regulatory Commissions to the Commission on Organi- 
zation of the Executive Branch of the Government, September-November, 1948. 

1 During its ten years of existence the Board has had fourteen members who, 
excluding the two most recent appointments, have served on the Board from ten 
months to ten years and have averaged nearly 4% years in office. Until May 1948, 
two members had served since its beginning and one still serves. These members, 
plus the more permanent staff, have given the Board some continuity in expertness. 

2The Western-United Acquisition of Route 68, 8 CAB 298 (1947) and the 
Latin American Air Service case, 6 CAB 857 (1946) are discussed in Appendix 
IIf to the Report, to illustrate the divergence of philosophies among CAB mem- 
bers which makes unanimous agreement difficult to obtain. 
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of opinion among CAB members have frequently caused protracted 
delays in Board decisions. At times a member has found it impossible 
to make up his mind and has held up a decision pending further delib- 
eration or submission of additional information or possibly a sounding 
of industry sentiment. 


New members have never hesitated to participate in decisions upon 
taking office regardless of the extent of their aviation background.® 
Continuity of policy appears to come from the staff which, with few 
exceptions, does not change with the turnover in Board membership. 


2. CHAIRMAN OF THE BOARD 


Although his tenure of office as a Board member may be for six 
years, the chairmanship is a year-to-year appointment. By statutory 
directive, the Chairman is designated annually by the President. There 
have been six chairmen. With the exception of the term of Mr. L. 
Welch Pogue, who was chairman for 53 months during the war years, 
length of tenure of the chairman has averaged 15 months. On four 
occasions the chairmanship has been vacant for periods ranging from a 
few days to three months. 


In addition to his regular duties as a Board member, including 
presiding at oral arguments, Board meetings, and the like, the Chair- 
man has a variety of additional duties. Usually, he is the Board’s spokes- 
man before Congressional committees in testifying on legislation and 
appropriations. He receives a substantial number of visits and tele- 
phone calls from members of the industry, of the legislative and execu- 
tive branches of government, and from those who simply have an 
interest in aviation. 


The Chairman's Office also has certain additional responsibilities, 
such as the handling of all important incoming mail, the preparation 
of the calendar of topics for Board meetings, a general surveillance over 
the progress of work in process by the staff. This latter important re- 
sponsibility consumes a considerable share of the time of the Chairman’s 
Administrative Assistant. In August 1948, the Chairman began the 
practice of holding weekly staff meetings with bureau chiefs. Other 
Board members attended the first staff meeting. 





3 On six occasions, for ee ranging from one to five months, the Board 
has lacked one member, and at one time for a period of three months, Board 
membership totaled only three persons. Since October, 1947, there have been two 
resignations and one instance of failure to reappoint. Consequently, the Board 
in the second half of 1948 was composed of three relatively new men, one of whom 
came up from ten years on the Board’s staff and therefore was familiar with its 
proceedings. 

4 Until recently all Board members, including the Chairman, received the 
same salary. Under present appropriations, the Chairman receives $500 per 
annum more than the other members. Since the increase was granted by Congress 
in the absence of a request in the Board’s budget justification it shows a tendency 
= _ oars of Congress to accord some distinction to the Office of Chairman of 
the Board. 
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In a very real sense, therefore, the Chairman of the Board is its 
chief executive officer. However, due to annual appointment and fre- 
quent changes of Chairman there has been little opportunity for the 
development of a strong leader type of chairman. In practice, there has 
been little continuity in over-all policy determinations emanating from 
the chairmanship. It would be difficult to demonstrate that the Chair- 
man is more influential in policy determination than is any other mem- 
ber of the Board. 


The extent of influence exerted by the Chairman is dependent 
upon his personality. With one recent exception, Board chairmen have 
shown a tendency to be easy-going and capable of maintaining full staff 
and Board cooperation. As a result, their policies have been one of 
compromise in deference to their fellow Board members. On the 
other hand, one recent Chairman by persuasion rather than compro- 
mise made vigorous endeavors to influence the opinions of other mem- 
bers of the Board, with the result that serious disharmony broke out 
among the members. 


Some members of the Board are quite jealous of the position of the 
Chairman and endeavor to maintain a basis of strict equality for all 
five members of the Board. This fact evidenced itself recently when the 
salary of the Chairman was increased to $500 more than that of any 
other member. This jealousy was also partially responsible for the ill 
will which developed during one recent Chairmanship. 


3. METHOD OF OPERATION 


The Board meets constantly. Except on the days when the CAB 
hears oral argument in formal cases, it holds executive sessions, which 
usually consume the greater portion of the day. While the Chairman 
presides in a businesslike manner, other members of the Board fre- 
quently take the initiative in directing discussion. The Board, unlike 
the ICC and other regulatory agencies, neither divides responsibility 
for its functions among its members nor allocates to staff bureaus under 
the direction of one or two of its members certain types of regulation 
and Board responsibilities. 


The Bureau of Administration of the CAB circulates memoranda 
to members of the Board for approval by notation. All matters which 
require the issuance of orders or opinions under the name of the Board 
become Board action when unanimously approved by notation, and 
are designated as such in the minutes of the Board. The notation pro- 
cedure is used with respect to opinions which have been agreed on in 
principle and require only formal approval; this substantially reduces 
the volume of routine items that must be taken up at Board meetings. 
If a member does not approve of a matter circulated for notation, he 
requests that it be placed on the Board’s calendar for discussion. 











130 JOURNAL OF AIR LAW AND COMMERCE 


The Office of the Chairman is responsible for preparation of the 
Board’s calendar and for the selection of policy determinations which 
appear thereon. In addition to notation items placed on the calendar 
at members’ request, the calendar contains all important subjects which 
require full Board discussion. Board members who are interested in 
any particular case request that the item be given priority. ‘This is more 
often the rule than the exception as the Board’s calendar is quite 
flexible. 


Unless procedural matters require a ruling by the Board, members 
do not participate in most formal proceedings until oral argument. 
The complete record is furnished them several weeks before and in- 
cludes the transcript of the hearing before a Hearing Examiner, his 
comprehensive report and recommendations, applicant’s exceptions 
thereto, and briefs in support of the respective contentions. To assist 
members in readily understanding the issues involved in the case, the 
Examiner prepares a short memorandum listing the issues that the sev- 
eral applicants have raised by their exceptions to his report. 


The amount of advance study that each member gives the record 
before oral argument differs extensively among the individuals. Some 
members are said to read only the Examiner’s memorandum. Other 
members have shown remarkable familiarity with the detailed record 
in cases and in precedents of the Board. During the past year the 
Board has heard so many oral arguments on cases based upon vol- 
uminous records that it would be humanly impossible for them to give 
careful attention to a great portion of the transcripts. 


In proceedings in which oral argument is not heard the Board pro- 
ceeds to a determination upon the basis of the record, memoranda 
prepared by its staff, and advice of their individual administrative 
assistants. 


The Board members themselves resolve policy issues through dis- 
cussion in Board meetings. In all proceedings the members rely upon 
the record as developed by its staff and upon memoranda and verbal 
explanations given it by staff members primarily interested in the 
question being adjudicated. 


Notation items are officially approved as a matter of course along 
with other routine business at the outset of formal Board meetings. 
A member of the Chairman’s Office maintains a check list of key staff 
personnel who are to be notified when certain types of policy deter- 
minations are placed on the calendar for discussion. In this manner 
all persons who are qualified to enter into a discussion before the Board 
are advised to be present. 


After a case has been placed on the Board’s calendar for discussion, 
Board members frequently request additional information concerning 
the issue before them, sometimes from their personal assistants, but 
more often from staff members of the bureaus most closely connected 
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with preparation of the case involved. On occasion Board members 
circulate memoranda containing their viewpoints on a policy question 
either to obtain comment from other Board members or to stimulate 
discussion at Board meetings. 


At times the Board’s Special Advisor and other staff members have 
presented memoranda after the Board has.reached a decision on a given 
matter. The present Chairman, however, has directed that this pro- 
cedure be discontinued and it is now customary for the Board to invite 
opinion from its staff only prior to its making a final decision. 


In general, the Board has contented itself in choosing between 
opposing contentions and has not undertaken to pursue alternative 
courses of action. There are notable exceptions. In the United West- 
ern Acquisition of Route 68 the majority opinion directed United to 
charge off against its capital surplus account the price paid for the route 
in excess of the value of physical assets received in transfer. 


After the Board has reached a decision the proper staff section 
(Hearing Examiner — route cases; Economic Bureau — rate cases, 
etc.) is directed to prepare the Board’s opinion. Dissenting and sep- 
arate opinions are usually prepared in the office of the member exercis- 
ing the privilege of independent expression. Administrative assistants 
are usually responsible for the preparation of separate opinions. 


Notwithstanding the extensive use of the notation procedure, the 
Board probably spends more time in Board meetings than do other 
regulatory agencies. 


Distribution of Board’s Time Spent in Board Room Meetings for Three- 
Month Period, March 1, 1948 to May 31, 1948 


es OE EE Gh I oo oo 6 ov. Ke voc he ce ceceesteds 64 
Number of OFal GEQUINCNIS: ......osc ccc ccc ccccccwecoeeswcese 6 
Number of days spent in oral arguments.................02. 8 
Number of meetings (each meeting equals 4% day)........... 53 
Total number of days spent in Board Room during period..... 35 


Percentage of days in period spent in Board Room during period 54.7 


Matters Considered at Board Meetings for Three-Month Period 
March 1, 1948 to May 31, 1948 


Percent 
Item Time Spent 
INVES ISURAUIVO 6.5.5.5: 565i0:cio arose. 0 sia v0 Sow atelleeiolalolerwianerdeoneteierere 2 
Certificate cases, INClUGING PeErMItS: ........0 0 eee cdcivccccessees 46 
RCO R CAG iver su-poisterth os cvexeces areas errata Water ei al ein okra dl eas oltre Morne lexe 24 
International matters — agreements............ceeeeeeees te 
ee I oi oi ceed te ccenetwkadeceesendens 7 
OER e Te MATION Sie aoe. ok 675s ey ocers-c/3' bio sie) vice rch ele: dish oreielciol olor erste 9 
FG TTT TTT TET CTT TCT eT Tee 5 
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The following table of notation items indicates the variety of mat- 
ters handled in this manner during a three-month period. 


Types of Notation Items Handled March 1, 1948 to May $1, 1948 


Item Number Percent 
Crain Ge II oo ok sv on vc cecwsccducs 85 29.2 
RRA ik siiae ve SNS ro aks ioike rows eae cs oa ae an Nal aN wi ss SS Ub Ta eSeN ORE 50 17.2 
Agreements (including IATA) ..............00-- 34 a Ls yf 
Suspension and Revocation Cases .............+6- 20 6.8 
PIISCOMANEOUB SMAULCES 6.6 .56.6:6.6.6.00 + otros cs sisrercrecloies 19 6.5 
IAAMINIGUPATIVE TMIMULETS ockcik. 665i sacs ces wiencus 18 6.2 
EEN TE F115 CORRES pee tor ery Siete es ier ce Aaa te RON er 16 5.5 
INTOLIDCKING MCIATIONSNIDS: 6.0.0. 6:6:<.6:0:0:0 10-0 ersieierererere's 14 48 
VID EAIP RGGUIOTIONA: ..6666:0:000 66s 06 cen wee cielnee 13 4.5 
AMECUNAMON AI OMAGIONS 6:6 5656:0 <\s:e05.0 swie.ceses estes 11 3.8 
PANNA te NOG io so cis iw one sents ys reno waoreipia ee voroxenerersteralte 11 3.8 

Re BAY a scessy sd icatigsss wilavicrigbieh sid a moeecen evobal ote aseriemterroteeogere ny 291 100.0 


4. MANNER OF REACHING BoarD DECISIONS 


In order to get a clear picture of the manner in which the Board 
reaches policy decisions, it is necessary to break down the scope of the 
Board’s activities into several categories. As a general rule the Board 
reaches decisions with respect to economic aspects of air transportation 
within the framework of pending cases. 


Route Cases 


Board members take a keen personal interest in new route proceed- 
ings, possibly because of the political aspects involved in decisions which 
directly affect the economic welfare of various communities and large 
corporations such as the airlines. ‘These proceedings involve determina- 
tion of broad issues of public convenience and necessity, the proper 
degree of competition, the need for one plane service, the effect of 
diversion of traffic and the selection of a carrier. 


In dealing with these nebulous policy concepts, the Board is aided 
by its Examiner’s recommendations and advice of its Special Economic 
Advisor. The Economic Bureau is seldom called upon for assistance 
but may furnish basic traffic flow information. The General Counsel 
assists primarily on legal issues and in pointing out precedents, but 
occasionally assists in the policy determinations. 


In the case of new route certifications the Board’s policy has evolved 
from case-to-case as exemplified by the Board’s philosophy of competi- 
tion. No general formulas or standards exist to show whether or not 
competition should or should not be instituted over a given route. The 
Board considers traffic data and type of service being rendered, but 
does not have a clear policy statement on the question of competition, 
although many aspects of the evolution of Board policy can be traced 
through Board decisions. Considerable, but by no means total, reliance 

















CAB POLICY FORMATION 133 
is placed by Board members upon the Examiner’s report. Oral argu- 
ment in new route cases by the parties is also important. 


By and large there is no specialization in route cases as among mem- 
bers. Each member participates fully, if present, in the case under dis- 
cussion. They generally rely upon their administrative assistants to 
analyze the voluminous record and briefs. Because of the nature of 
route proceedings, and because of the continuing work of members and 
their assistants upon route matters, it is probable that staff recommen- 
dations are substantially less important in this field than they are in 
the balance of the economic field. 


Air Mail Rates 


In the field of mail rates staff, policy recommendations have been of 
greater importance, and this has increased with the institution of the 
rate conference method. On the basis of informal conferences between 
the staff and representatives of the carriers, substantial agreement on 
underlying facts and accounting methods have thus far been reached. 
With this conference material the staff prepares a tentative statement 
of findings and conclusions which is submitted to and discussed by 
Board members. Such statements are replete with details about the 
rate in question and its underlying policy. Although this statement 
receives careful consideration, it sometimes happens that only the 
financial aspects and result of the rate proceeding are discussed by the 
Board and that the underlying policy considerations are assumed. 


In the field of rate policy, it may be said that the staff plays a domi- 
nant part in the Board’s action, subject to a general surveillance by 
members. Policy on passenger and cargo rate matters also stems prin- 
cipally from staff recommendations, although here again the Board 
exercises continuing surveillance. ‘The recent chairman participated 
actively in the formulation of general rate policies as did the member 
recently appointed upon the staff. Policy on mergers, consolidations 
and control of carriers, however, is developed primarily by the mem- 
bers, being comparable to route policy. 


Safety Regulation and Investigation 


With respect to safety matters, Board policy is based upon staff 
recommendations to a very considerable extent. This is true both in 
the formulation and promulgation of the Civil Air Regulations and 
also in connection with such policy matters as arise from accident 
investigation reports. Nearly half of the Board appointees have been 
lawyers, and only coincidentally technicians or engineers. Accordingly, 
the Board relies heavily upon the work of the staff in both safety regu- 
lation and accident investigation fields, and almost exclusively on the 
safety regulation staff on policy matters which do not involve economic 
or legal problems. However, the Board proper has, on occasion exer- 
cised editorial restraint on its staff in criticizing the CAA and the air 
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carriers in the Board’s accident investigation reports so as not to jeopar- 
dize public confidence therein. 


With respect to safety regulations which cut across the legal and 
economic fields, the Board acts, for the most part, as an arbiter between 
the various interests, weighing the safety aspects on the one hand with 
legal and economic considerations on the other, as presented by the 


staff. 


For example, in the case of such items as the recent promulgation 
of the flight engineer rule, the possible repeal of Article 41 of the 
International Civil Aviation Convention had to be considered. Each 
one of the various staff bureaus presented its point of view and the 
Board then reached a decision. Probably no agency, either a board or 
a single administrator, who did not have access to all points of view 
in such far-reaching matters, could reach a sound decision. 


5. Diviston oF WorkK AMONG MEMBERS 


The CAB has not adopted the principle of assigning a particular 
proceeding to an individual member to supervise and there has been 
little tendency among members to develop expertness in types of cases. 
There have been occasions when a decision involved a complicated 
legal issue and a member of the Board having legal training was re- 
quested to supervise preparation of the opinion for the Board. 


A few years ago the Board informally designated pairs of its mem- 
bers to supervise each of its principal Bureaus. This arrangement ap- 
pears not to have been rigidly pursued and is no longer in effect. One 
member took a special interest in administrative problems over many 
years on an informal basis. Another member has been formally desig- 
nated liaison representative with state governments and state aeronauti- 
cal agencies, but has been given no real responsibilities. ‘The Board 
designates individual members to represent it at conferences, conven- 
tions and meetings. 


One of the early members was a brilliant aeronautical engineer 
and assumed direction over the Board’s safety regulatory policies and 
accident investigation procedures. Since his time no Board member 
can be said to have been thoroughly conversant with the technical 
aspects of aviation regulatory policies. 

The Board member designated to act as its liaison representative 
in federal-state matters has dealt generally with the propriety and 
scope of state economic and safety regulations and state safety enforce- 
ment problems. A former member of the Board with an engineering 
background was the Board’s representative on the CAA-CAB Co- 
ordinating Committee for improving inter-agency relations in the field 
of safety regulations although, in fact, this committee never met. Its 
work has been handled by its sub-committee during his tenure. 
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Except in the case of Air Coordinating Committee activities, of 
which the CAB Chairman is its Chairman, and another member is the 
Board’s representative on the Industrial Division of ACC, and in the 
field of state and local relationships, there is now little approach to 
specialization by members of the Board. 


6. EXPEDITION AND DELAY IN BOARD BUSINESS 


The very considerable length of time taken by the Board to process 
various types of cases has been tabulated in Chapter IV dealing with 
Work Load and Time Factors. There are several main reasons for 
Board delay: (1) after a matter has been processed to the Board level, 
the members cannot always make up their minds and reach a decision; 
(2) after the Board has reached a decision and ordered its opinion 
to be written, a delay occurs at the staff level in preparation of the 
Board order and opinion; (3) before reaching the Board the prepara- 
tion of draft opinions for Board consideration are sometimes unduly 
delayed in the process of staff coordination between the several Bureaus 
which have different professional approaches. 


The Board has endeavored to institute corrective measures. It is 
now customary for the Board to order a majority and dissenting opinion 
to be written with the designation of which is the dissenting opinion 
depending upon final alignment of Board members with the varying 
points of view. In other words, a staff member will write an opinion 
presenting a given point of view and not indicate whether it is ex- 
pressing the Board’s majority or minority view. 


The Chairman's office has attempted to correct the second reason 
for delay by setting time limits within which staff members must pre- 
pare Board orders and opinions. The Bureau directors are responsible 
for maintenance of work progress in their respective bureaus. As a 
result, if the person to whom the task of writing the opinion has been 
allocated falls behind in his work, it is the responsibility of the director 
of the bureau or section head to furnish personnel to assist the original 
scrivener or to assign the job to someone else in order to meet the 
deadline. 


The period of Board deliberation is lengthened in those cases in 
which, because of the disqualification or resignation of a member, 
there is an even split between majority and minority view and no 
opinion can be issued representing the view of a quorum of the Board. 
These deadlocks are rare and eventually are resolved but there seems 
to be no method by which the length of period of time of deliberation 
can be shortened. 


Board deliberation is also protracted when an important proceed- 
ing is considered when one member is temporarily away — and fre- 
quently one member is necessarily away attending an international or 
other meeting. In such cases it often becomes necessary to reopen 
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deliberations and review compromises agreed upon in order that the 
absent member may participate in the final decision. This has at times 
caused serious delays. Oftentimes, during these deliberations, the Board 
will request that additional information be furnished it by staff units. 
In addition, members of the staff often seek to reassert their positions 
when they see that the Board is in a deadlock or that members are 
wavering in their opinions. 


7. ADMINISTRATIVE ASSISTANTS OF MEMBERS 


The administrative assistants of the various Board members carry 
on the functions of confidential and technical assistant and their im- 
portance and influence is considerable. They are called upon to brief 
the members on items on the calendar and items circulated for approval 
by notation, to digest the records, to carry on special research, to write 
opinions, especially dissents and to make recommendations concerning 
many of the routine items which require approval by members. 


Depending upon the individual member, his personality and capa- 
bilities, the administrative assistant does or does not play an important 
part in the formulation of Board policy. In the past, administrative 
assistants, through the reliance placed in them by some Board mem- 
bers, have not only written Board opinions, but in so doing, have ex- 
pressed what was essentially their own point of view. 


STAFF PARTICIPATION IN CAB POLICY DETERMINATION 
1. GENERAL RELIANCE ON STAFF 


Route policy determinations are made at the Board level by mem- 
bers in Board meetings. Other Board decisions are frequently techni- 
cal and in such instances, because of the expertness of the personnel 
involved, members rely heavily upon recommendations of the staff. 
This is especially true in the fields of safety regulation and enforce- 
ment, accident investigation, determination of mail rates, and certain 
aspects of economic regulations. 


For example, determination of air mail compensation involves a 
detailed analysis of carrier accounts, and a comparative analysis of 
operating efficiency. The show-cause order issued by the Board in these 
matters is prepared by the staff and considered carefully by the Board. 
Subsequently the Board deliberates only upon broad issues of policy 
raised by staff memoranda or by exceptions taken by the carrier to the 
show-cause order. 


Another example of reliance upon the staff arises with respect to 
the promulgation of technical amendments to the Civil Air Regula- 
tions. Here the Board of necessity relies upon the aeronautical engineers 
on its staff. The same is true of the determination of causes of aircraft 
accidents. 
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The special Economic Advisor to the Board is available for consulta- 
tion. Organization-wise, he is independent of the bureaus and is a 
part of the Office of Board Members proper. All matters on the Board's 
agenda, notation items and items for discussion at Board meetings pass 
over his desk. As a qualified economist, he exercises his privilege to 
advise the Board in economic matters. His position is one of passive 
observer so long as the Board functions within the limits of sound eco- 
nomic policy. 


If the Board must make a policy determination involving a decision 
between two economic theories, it may call upon its Special Advisor 
for his opinion regarding the matter or he may, on his own initiative, 
prepare material for the Board which he feels will assist them in their 
deliberations.° 


2. BUREAU OF ECONOMIC REGULATION — POLIcy IF}ORMATION 


Generally speaking, this bureau maintains technical competence in 
the fields of economic analysis and accountancy. The bureau recruits 
specially qualified personnel who collect for the Board a large amount 
of financial and economic data which undergoes a constant process of 
review, compilation and analysis. Accordingly, it is logical that the 
Board should look to the Bureau of Economic Regulation for both 
compilation and interpretation of economic data and recommendations 
in the formulation of policies relating to the economic regulation of 
air transportation. 


The participation of the bureau in policy formation concerning 
economic regulatory problems has varied considerably according to 
subject matter and to the manner in which the particular problem has 
arisen for Board action. Thus, traditionally, the bureau has had very 
little to do with the issuance of certificates of public convenience and 
necessity. Issues relating to these awards are tried out in formal ad- 
ministrative proceedings involving examiners’ reports, briefs and oral 
argument before the Board. In contrast to this practice, however, the 
bureau ‘has always played a major role in the study, processing and 
determination of issues relating to mail compensation. 


The bureau's advice leading toward the formulation of policy is 
tendered to the Board in two general ways. In the first place, staff 
members of the bureau daily transmit to the Board for action, formal or 
informal, written memoranda, embodying recommendations or accom- 
panied by drafts of orders, letters, releases, regulations, etc. In the 
second place, representatives of the bureau, usually the Director, the 
Assistant Directors, or the chiefs of the various divisions make oral 





5 So far as final policy is concerned his function is purely advisory. Thus in 
Western-United Acquisition of Route 68, cit. note 1, his memorandum on the in- 
advisability of permitting a valuation to be placed on an air carrier certificate 
was used in the preparation of the dissenting and not of the majority opinion. 
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comment and recommendations to the Board in the course of calendar 
and other Board meetings. 


Participation in Policy Classified by Types 


The bureau plays a substantial part in Board policy formulation 
in dealing with four types of matters. 


Routine. The first, and most significant in point of work volume, is 
represented by those matters which are routinely processed in the first 
instance by the Bureau of Economic Regulation and then presented in 
writing to the Board. Examples of matters processed in this fashion 
include: show cause orders in mail rate cases, prepared following the 
filing of petitions by carriers; recommendations concerning approval or 
disapproval of interlocking relationships or inter-carrier agreements; 
and recommendations concerning negotiation of bilateral agreements 
for transmittal to the Department of State. 


Requests from Board. A second arises when the bureau participates in 
Board action through the request for advice by the Board. Most often 
this type of matter would be an economic problem which has arisen 
collaterally in another type of proceeding. An example would be the 
analysis of economic implications of a particular proposed safety regu- 
lation. 


Formal Proceedings. A third type occurs in connection with a formal 
proceeding in which the record presented to the Board contains testi- 
mony or exhibits given or prepared by experts in the Economic Bureau 
and introduced into evidence during the hearing as part of the case 
presented by Public Counsel. Examples of this method of the bureau’s 
participation in policy formation are the expert statements introduced 
in mail rate hearings and the testimony of the bureau’s tariff experts in 
formal investigations or particular tariff rules. 


‘ Delegated Authority. The fourth type of matter is that which is 
handled entirely by the staff under delegation of authority from the 
Board. In this type, of course, the formation of policy is relatively 
limited, since the theory of the delegation of authority includes the 
hypothesis that the policy is already well defined. Examples would be 
the grant or denial by the Director of the Economic Bureau of applica- 
tions by the carriers for permission to file changes in tariffs on other 
than statutory notice and the waiving by the Director of reporting 
requirements pursuant to the Economic Regulations. 


Coordination With Other Bureaus 


Participation of the bureau in formation of Board policy calls for 
close coordination of effort with three other bureaus of the Board: 
Bureau of Hearing Examiners, Bureau of Law and Bureau of Safety 
Regulation. This integration of action likewise varies according to the 
type of matter presented. Thus, some matters are prepared for pre- 
sentation to the Board by the Bureau of Economic Regulation and are 
submitted to another bureau for written concurrence prior to trans- 
mittal to the Board. 


In line with this procedure, memoranda on mail rate problems 
and drafts of orders to show cause for permanent or temporary rates 
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are prepared within the bureau in active consultation with the rates 
staff of the Bureau of Law and then are submitted to the General Coun- 
sel or Assistant General Counsel, Finance, for his initialled concur- 
rence before transmittal to the Board. 


Many matters are prepared for Board presentation by the bureau 
but are submitted to the Board jointly with other bureaus. Thus, 
memorandum reports on interlocking relationships and inter-carrier 
contract matters are generally presented to the Board in the form of 
joint reports from the bureau of Economic Regulation and the Bureau 
of Law. Similarly, reports concerning the issuance of certificates of 
public convenience and necessity to feeder carriers in accordance with 
prior decisions of the Board, are drawn as joint reports from the Bureau 
of Economic Regulation, the General Counsel and the Chief Hearing 
Examiner. 


Another class of presentation involves preparation by the bureau of 
memoranda which are submitted to the Board through another office 
of the Board.® In other instances, the bureau participates in policy for- 
mation by way of concurrence in or comments on matters prepared by 
another office of the Board and submitted to the bureau for concurrence 
or comments prior to transmittal to the Board. Thus, memoranda to 
the Board recommending disposition of exceptions filed by a carrier 
to a mail rate show cause order are prepared by the Bureau of Law 
(with the consultation, aid and assistance of the bureau’s staff) and 
then submitted to the Office of the Director, Bureau of Economic 
Regulation, for formal concurrence or comment before transmittal to 
the Board.” 


3. BuREAU OF LAW — POoLicy FORMATION 


The primary function of the Bureau of Law is to furnish legal advice 
to the Board, its members and staff. To the extent that legal considera- 





6 For example, memoranda recommending changes in, or issuance of new, 
economic regulations are prepared in the bureau and then submitted to the Bureau 
of Law, which, in turn, transmits them to the Board with a covering memoran- 
dum attaching a draft of the proposed regulatory provisions. 

7 The following recent Board policy determinations by and large were based 
on recommendations of the Bureau of Economic Regulations and indicate the scope 
of the bureau’s influence on Board policy determinations: 

Approval of Route Transfer. The Board authorized the sale of a route cer- 
tificate at the fair market price upon provision that intangible value of a certificate 
must be excluded from the rate base and be amortized to surplus over a prescribed 
period of time. Western-United, Sale of Route 68, 8 CAB 298 (1947). 

Losses Incurred in Non-scheduled Operations. For rate purposes the Board 
decided that non-scheduled operations of certificated air carriers may not be sup- 
ported by mail pay subsidy. Applied in cases of Alaska A. L., and Caribbean 
Atlantic A. L., Doc. 2021 and 2210 (1948). 

Definition of Self-Sufficiency. The Board defined self-sufficiency for mail rate 
purposes as being a status in which profitable operation can be reasonably obtained 
under honest, efficient and economical management and not as being a condition 
determined from the profit and loss statement for any given period reported by 
the carrier. See, Big “5” Mail Rates, Doc. 3309 et al. (1948). 

Incentive Mail Rates. The Board established a sliding scale incentive mail 
rate which varies inversely to passenger load factor for need carriers. See, 
Pioneer A. L., Mail Rates, Doc. 2002 (1947). 
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tions may determine whether or not action is to be taken and what 
form it shall take, this function directly affects policy formation. A 
secondary function is to provide advice of a more general policy nature 
as to the reasonableness, expediency or consistency of proposed action. 
Generally speaking, the Bureau of Law participates at all stages of 
policy formation. 


In formal proceedings, the Bureau of Law participates in a more 
concrete and direct way by furnishing Public Counsel who is an attor- 
ney from the Bureau designated as such to present the government case 
in formal economic proceedings. He participates in prehearing con- 
ferences and in hearings before the Examiner to assist in defining the 
issues of the case, developing an adequate record through the introduc- 
tion of evidence and cross-examination of witnesses. 


After the close of the hearing Public Counsel may file a brief limited 
to legal issues and points concerning the admissibility of evidence and 
the definition of issues in the case. When the Examiner’s report is 
issued he may file exceptions to it and a brief in support of his excep- 
tion, both being limited to legal points which a reviewing court might 
take cognizance of on appeal. Furthermore, he may participate in 
oral argument before the Board but is limited to the legal points men- 
tioned above. 


After the case is submitted to the Board for decision, Public Counsel 
may assist the Chief Examiner’s Office in drafting the Board’s opinion 
and he may comment on draft opinions from the point of view of their 
accuracy in the event of judicial review. In proceedings in which the 
nature of the applications, the lack of adversary parties, or similar fac- 
tors justify the action, Public Counsel may, through the General Coun- 
sel, be authorized to participate more completely in the proceedings at 
all stages.® 


There follows an outline of the CAB responsibilities in which the 
Bureau of Law participates, together with comment on the nature of 
its participation in policy formation in connection with these functions. 


Route Proceedings 


The Bureau of Law performs functions affecting internal policy 
formation of the Board in all types of matters pertaining to the grant 
or amendment of operating authority under the economic provisions 
of the Act. These include the issuance, amendment, or suspension of 
certificates of public convenience and necessity and foreign air carrier 
permits, granting of authority to suspend service, and issuance of ex- 
emptions from complying with various requirements of the Act. 


In these matters the Office of General Counsel participates jointly 
with the Bureau of Economic Regulation and the Bureau of Hearing 





8 See Economic Regulation Part 302.2(b) (1); CAB Standard Practice No. 23 
and Practice Memorandum 5 with Supplement. 
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Examiners in formulating policy recommendations. Usually, recom- 
mendations are originally prepared in the Bureau of Economic Regu- 
lation or by the Trial Examiner and submitted to the General Coun- 
sel’s Office for review on both legal and policy questions prior to 
submission to the Board. In some cases, the Bureau of Law submits 
to the Board a separate concurring or dissenting memorandum setting 
forth its views. 


In route and operational cases, attorneys from the Bureau of Law 
act as Public Counsel and in this capacity influence the formulation of 
policy. In routine cases of this nature, Public Counsel in brief and 
argument covers only legal issues and takes no position on economic 
questions, but even in routine cases, he takes a position on questions 
regarding what applications should be consolidated into a given pro- 
ceeding, what issues should be injected or deleted from the proceeding, 
and what disposition should be made of various motions for further 
hearing, deferral, severance, expedited action, and like matters, all of 
which have a considerable bearing upon economic policy. In the more 
complex proceedings, Public Counsel participates fully, with respect to 
both legal and economic issues. 


Rate Proceedings 


In rate cases the Bureau of Law acts not only as a technical consult- 
ant but as a planning and policy agent. Public Counsel is not restricted 
to legal issues. For example, a judgment on the legal adequacy of a 
Board rate decision must be based on an analysis to determine whether 
economic data in the record reasonably support the conclusion which 
the Board makes. This analysis must necessarily involve an appraisal of 
economic data in the records. In most rate cases, therefore, legal and 
economic problems are so intertwined that the function of the Bureau 
cannot be limited to the bare legalities but extends to the realm of 
economic reasonableness. 


Moreover, General Counsel advises the Board on policy matters, 
testing the consistency of a proposed rate policy or decision with pre- 
vious policies of the Board as set forth in Board decisions, or with 
legislative policy embodied in the Act. 


In the event a case presents only a legal issue, full responsibility 
for policy determination is on the Bureau of Law. For example, the 
Board held that it had no power to fix mail rates retroactively for a 
period before the date of petition, when a final rate fixed by the Board 
was in effect.2 In another case the Bureau of Law advised the Board 
that it had authority to set minimum air freight rates upon the finding 





® The General Counsel’s position was upheld by the United States Supreme 
Court on April 18, 1949 in CAB v. TWA, 336 U.S. 601. This question was raised 
in Penn-Central Airlines, Mail Rates Doc. 484 and TWA, Mail Rates, Doc. 2849, 
Orders E-1032 and E-1033, decided Dec. 2, 1947, “Motions to dismiss mail rate 
petitions insofar as they request the fixing of mail rates to be effective prior to 
petition filing dates, granted.” 














142 JOURNAL OF AIR LAW AND COMMERCE 


that a destructive rate war existed in the air freight industry between 
certificated carriers and non-certificated all-cargo carriers.’° In drafting 
rate case procedures, regulations and orders the Bureau acts primarily 
as a technical consultant and works in close cooperation with the 
Bureau of Economic Regulation on all rate case programming. 


Regulation of Tariffs 


In tariff matters the Bureau of Law performs three major functions 
which in some degree require participation in policy formation by the 
Board. The bureau advises the Board with respect to (1) reasonable- 
ness of the tariff filed as a matter of law, (2) any element of discrimina- 
tion, undue preference or undue prejudice in a tariff, and (3) whether 
the carrier has violated the Act by departing from its published tariff. 


This advice may involve mixed questions of law and economic 
judgment, and the Bureau of Law collaborates with the Bureau of 
Economic Regulation in the latter aspects. In violation cases the Bu- 
reau of Law has responsibility for formulating Board action in en- 
forcement and in the conduct of any legal proceedings which may be 
necessary. 


Control of Carrier Relationships 


The Bureau of Law participates in internal policy formation of the 
Board with respect to this function in two ways. First, with respect to 
such matters as tariffs, mergers, and consolidations, interlocking rela- 
tionships, and inter-carrier contracts where the Act does not require 
formal public hearings, it cooperates with the Economic Bureau in 
formulating recommendations on policy to the Board. These recom- 
mendations are formulated in the first instance by the Carrier Rela- 
tionships Section of the Bureau of Law and the Operations Division of 
the Economic Bureau, subject to review by the Director of the Eco- 
nomic Bureau and Assistant General Counsel, Finance, before submis- 
sion to the Board. 


Second, in the above matters which require public hearing, attor- 
neys from the Bureau of Law participate in formulation of policy 
through their role as Public Counsel. This role involves formulation 
of issues for a prehearing conference, participation in the development 
of a record covering all issues, submission of briefs to the examiner 
covering all legal and public interest issues in the proceeding, submis- 
sion of briefs to the Board and oral arguments thereon covering such 
issues.!! 





10 Air Freight Rate Case (Order E-1415, April 21, 1948). 

11In the ponent sale of routes by Northeast to Wiggins Airline (Doc. 
No. 3337) Public Counsel, by motion, recommended that the Board entertain 
proposals from outsiders to purchase the routes offered for sale. This raised the 
important policy question as to whether route sale proceedings should be confined 
only to the parties filing the agreement of sale. 
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Promulgation of Economic and Safety Regulations 


The Bureau of Law has the same responsibilities with respect to 
economic and safety regulations. Responsibility for initiating Board 
action on proposed regulations lies with the Bureau of Safety Regula- 
tion and the Bureau of Economic Regulation. Proposed regulations 
are nevertheless subject to approval by the General Counsel prior to 
the request for Board action.!2 The bureau is also required to render 
interpretations of both economic and safety regulations for the Board 
and the Board’s staff. 


International Matters 


The Bureau of Law advises the Board on all aspects of its activities 
involving problems of international air law, and represents the Board 
on various committees dealing with international matters. A wide field 
of international conventions relating primarily to private international 
law exists in which the General Counsel has primary interest (e.g., 
conventions relating to liability of the carriers for damage to passengers, 
cargo, and third parties). The Bureau of Law provides representation 
for the Board to all international conferences on legal matters. 

An area of mutual interest in the international field for the Bureau 
of Law and the Bureau of Economic Regulation is the consideration of 
airline agreements filed with the Board, of which the most important 
are agreements filed by United States carriers who are members of the 
International Air Transport Association (IATA). In considering 
whether to approve or disapprove these agreements, problems of law 
and problems of economic policy are inextricably intertwined. 


4. BuREAU OF HEARING EXAMINERS — POLICY FORMATION 


Economic Regulation Cases 


The Bureau of Hearing Examiners conducts all formal proceed- 
ings arising under the economic and safety enforcement provisions of 
the Act. The Examiners hear the evidence, study the record and briefs 
submitted, and prepare their recommendations to the Board in the 
form of an Examiner’s report. Necessarily, their recommendations 
cover not only factual material but also problems dealing with the 
Board’s general policy. 


In new route cases, the Examiner is probably the most influential 
staff member in that he is given complete freedom to recommend in 
his Examiner's report the decision he believes the Board should reach. 
He is not required or expected to correlate his recommendation with 





12 The bureau recently recommended the adoption of a proposed revision of 
Section 292.1(d) (2) of the Economic Regulations which would provide that no 
Letter of Registration should be issued to an applicant who had been an owner or 
officer of an Irregular Air Carrier whose letter had been revoked and not re- 
instated unless the Board found that the public interest would not be adversely 
affected. This proposal became moot when the Board suspended further issuance 
of such Letters on Aug. 6, 1948. 
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other bureaus. Although all Examiners are lawyers, they occasionally 
seek legal assistance from the Bureau of Law. If he finds it expedient 
he may request financial and traffic data from the Bureau of Economic 


Regulation. 


Following the filing of briefs to the Board and oral argument the 
Examiner is usually present at Board discussions, is called upon to 
provide information based upon the record, and frequently to offer 
advice on matters of policy dealing with the Board’s decision. This pro- 
cedure is followed because the Examiner is the only member of the 
staff with close contact with the facts, the record, and the argument. 


The issues confronting the Examiners in preparing his report in 
new route cases are frequently of a broad policy nature. For example, 
in each new route case he is usually confronted with the problem of 
whether competitive service should be established. In the so-called 
Seaboard Case the issue of competitive service was raised and argued 
at considerable length by all parties to the proceeding. The Examiner 
came to the conclusion that there was justification for a competitive 
route from New York to Florida via a divergent route, such as that 
proposed by National, rather than a directly competitive route touch- 
ing all intermediate points served by Eastern as proposed by Seaboard 
Airlines. This decision was followed by the Board in its final opinion. 


In cases of mergers, purchases, etc., it is necessary for the Examiners 
to deal with policy considerations. Thus, in the case in which Amer- 
ican sought to acquire Mid-Continent, the Examiner came to the con- 
clusion for policy reasons that the proposed acquisition was adverse to 
the public interest.’* This recommendation was followed by the Board 
in its final decision. Likewise, the Board followed its Examiners in 
initiating a program of three-year experimental feederline service 
following an investigation and report in the Local Feeder Pickup Serv- 
ice Investigation case.\* 


Other illustrations of instances in which the Examiners have made 
important recommendations covering general issues of policy are found 
in three recent cases: In the Air Freight Case the Examiner recom- 
mended the award of certificates of public convenience and necessity 
to a number of all cargo carriers, and in general the Board by a 3 to 2 
decision followed the Examiner in the decision it issued April 25, 
1949.15 In the Freight Forwarder Case the Examiner recommended 
that exemption authority be granted to air freight forwarders to permit 
their engaging in indirect air transportation. The Board’s decision 
followed in general the recommendation of the Examiner.'® In the 
Pan American Domestic Route Case Pan American Airways is seeking 
to engage in domestic air transportation for the first time. The Exam- 








13 American Air., Control of Mid-Continent Air, 7 CAB 365 (1946). 

146 CAB 1 (1944). 

15 Order Serial E-2759. 

16 Air Freight Forwarder case, 9 CAB .... (Serial E-1968, Sept. 8, 1948). 
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iner recommended denial of all of Pan American's proposals with the 
exception of that involving operations between New York and Miami. 
This case has been argued before the Board and is pending the Board’s 
decision. 


SAFETY REGULATION CASES 


This Bureau of Hearing Examiners through its safety enforcement 
examiners, also plays an important part in the determination of poli- 
cies relating to the Board’s safety enforcement work.’ The Safety 
Enforcement Proceedings Division handles all suspension and revoca- 
tion enforcement proceedings. The Examiners which comprise this 
division are called upon to interpret safety rules and regulations in 
specific cases, and as their decisions in these cases are issued as initial 
final decisions only those to which exceptions are taken are reviewed 
by the Board. In the fiscal year 1948 exceptions were taken in 67 out 
of 776 proceedings. The interpretation placed upon regulations by 
the Examiners over a period of time exerts a substantial influence upon 
the meaning of the regulations. 


The decisions of these Examiners likewise play a very influential 
part in fixing the pattern of discipline followed in the safety enforce- 
ment proceedings. The important part played by the Examiners does 
not stem from their power or duties alone, but comes from exercising 
them in conjunction and in cooperation with those of the Safety En- 
forcement Staff of the Administrator. The Board functions as an appel- 
late tribunal and in practice seldom reverses or modifies policy decisions 
of the Safety Examiners.'® 


5. BUREAU OF SAFETY REGULATION — POLICY FORMATION 


The Bureau of Safety Regulation participates in the making of 
Board policy decisions in the preparation and development of technical 
and general amendments and additions to Civil Air Regulations. The 
need for changes in the CAR’s usually come from technical develop- 
ments and advancement in aeronautics which renders current practice 
untenable or which creates new areas of regulatory need. Here the 
Board necessarily relies upon the aeronautical engineers on the staff 
of this bureau. In these cases delineation of a general policy is necessary 
in order to insure an orderly development of the more technical aspects 


of Civil Air Regulations. 


As the study and preparation of a proposed regulation progresses 
and it appears that an important policy with respect to such regulation 
should be established, the Bureau of Safety Regulation assembles all 


17 See Armour and Moorhead, Procedure in Safety Enforcement Proceedings 
with Respect to Airman Certificates—The Evolution of an Administrative Pro- 
cedure, 16 J. Air L. & C. 40 (1949). 

18 Rentzel, Adm. v. Sisto, Airman Certificate Enforcement case, Docket SR- 
1989, Order S-182 of October 26, 1948, discussed in Appendix III to the Staff 
Report, is an illustration of the type of policy decision that the Safety Examiners 


are called upon to make. 
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pertinent facts and presents the issue to the Board by memorandum 
with appropriate recommendations. The bureau participates in dis- 
cussion before the Board. At times the delineation of policy respecting 
safety regulations originates with the Board itself and the bureau assists 
in the Board’s deliberation by furnishing and interpreting such tech- 
nical data as may be required. 


The following basic policy determinations which have been made by 
the Board recently on the recommendation of the Bureau of Safety 
Regulation, serve as a general guide to that bureau in the formation of 
amendments and additions to the Civil Air Regulations. 


Safety Standards for Passenger Carrying Aircraft. The policy that 
all operations in which passengers are carried for hire in large trans- 
port type aircraft, whether in scheduled, irregular, or contract and 
charter service, shall meet the same level of safety standards in so far 
as it is technically practicable. 


Industry Participation in Improved Operational Procedures. The 
policy that regulations shall be prepared in a text sufficiently objective 
and flexible as to enable the aviation industry to participate to a major 
extent in the formulation of improved operational practices and pro- 
cedures and.in the preparation and application of airworthiness certifi- 
cation data. (The industry and the Administration do not feel the Board 
has yet applied the policy extensively.) 

Use of Nontransport Category Aircraft. The policy that aircraft not 
certificated in the transport category may be used in scheduled air 
carrier operation by meeting the performance requirements of such 
category. 

Staff Interpretations of C.A.R.’s for Administrator. The policy that 
the Board would furnish the major interpretations found necessary by 
the Administrator in implementing the Civil Air Regulations through 
staff coordination and not by supplemental rules. 

Amendments to CAR’s. Following the above general policies many 
substantial changes and additions to the CAR’s have been made or are 
in the process of being made.!® Much remains to be completed. 


6. BuREAU OF SAFETY INVESTIGATION — POLICY FORMATION 


The Director of the Bureau of Safety Investigation is directly re- 
sponsible for the formulation of policies and procedures applicable to 
the investigation and analysis of aircraft accidents. Although the Board 
approves all policies affecting the bureau’s responsibility in this field, 
considerable latitude and independence of action is delegated to the 
Bureau of Safety Investigation because of the highly technical nature 
of the causes of many aircraft accidents. 


The Bureau of Safety Investigation is organized with a field organi- 
zation which maintains close coordination with the bureau headquar- 





19 For example: Proposed new Part 45 to the Civil Air Regulations, provid- 
ing for commercial operating certificates to persons carrying passengers for hire 
under contract and charter basis. Proposed new Part 46 providing operating 
rules for helicopters used in scheduled or irregular air carrier service. A gen- 
eral revision of Parts 40, 41, and 61 providing of air carriers operating certifi- 
cates and prescribing the operating rules for scheduled air carriers. 
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ters with respect to policy considerations which may arise in the course 
of accident investigations or hearings. 


BASIC APPROACH TOWARD POLICY FORMATION 


1. METHODS USED FOR FORMULATING POLICIES 


Reliance on Case-by-case Approach 


The Board has in general conceived that the Act required it to 
develop its basic policy determinations of routes, rates, and carrier 
relations, within the framework of quasi-judicial proceedings. Since 
its decisions in such cases must be predicated upon the evidence and 
record made in the proceeding, and the contentions advanced by the 
parties, the Board has felt that any general route plan would have little 
use or value. The Board members have stated that the present pro- 
cedure is wise and necessary in order to protect the Board from political 
and other pressures. 


With each final decision not of routine nature, the Board has 
handed down an opinion setting forth the principles upon which that 
decision was based. An examination of Board opinions in the new route 
decisions shows an amazing degree of vacillation and inconsistency.”° 
At no time has the Board attempted to correlate and reconcile all of the 
principles enunciated in its separate opinions. The consequences of 
this are discussed more fully in the next section. While practitioners 
before the Board generally do not feel that the Board could enunciate 
general rules or standards which would define public convenience and 
necessity in a manner applicable to all new route cases, they are not 
happy with the confusing state of the precedents. 


Absence of Over-all Planning 


As a consequence of its basic approach, the Board has seldom under- 
taken long-term planning programs concerning matters that would 
ultimately come before it in quasi-judicial proceedings. An outstand- 
ing exception is found in the postwar international air route pattern. 
During the war the Board made this relatively easy study in an informal 
manner after extensive coordination with other interested depart- 
ments*? 


Some of the more general formal investigations undertaken by the 
Board have in a sense formulated long-term programs which the Board 
has subsequently followed. An example of this was the investigation 
of the need for ‘‘Local or Feederline and Pickup Air Services” made by 
the Board in 1943 in which it approved a program of initiating three- 
year experimental feeder services. 





20 This is fully developed in an extended article by Westwood, Choice of the 
Air Carrier for New Air Transport Routes, 16 Geo. Wash. L. Rev. 1 and 159 
(1947-8). 

21 The “CAB Postwar International Route Planning” is discussed at length in 
Appendix III to the Staff Report. 
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But the Board has seldom anticipated its problems or planned 
ahead to meet them. Generally, it has lagged behind the industry in 
recognizing emerging problems and has started to take effective action 
only when they could no longer be ignored. Thus the feederline in- 
vestigation was spurred on by a clamor from many small communities 
for air service. The general acceptance of aviation during the war and 
the advantages of commencing air service promptly at the end of hos- 
tilities made the need for a study of the international route pattern 
clear. 


The investigation of the dependence of carriers on air mail was 
instituted at a time when the entire air transport industry was in a 
financial crisis. Again the Board started a general investigation in 
August, 1948, into the activities and practices of large irregular air 
carriers only after widespread industry publicity of alleged abuses of 
these carriers’ limited operating authorizations. 


Only after continued heavy operating losses of the carriers and 
rising costs had become critical and some carriers had applied for in- 
creased rates, did the Board confer informally with the industry on 
action to increase non-mail revenue to meet higher operating costs. 
But the situation was then so serious that the President directed the 
Reconstruction Finance Corporation to make a study of airline finances 
with particular reference to methods of meeting airline capital require- 
ments by equity financing and government loans. 


The Board has at times urged Congress to consider new legislation. 
In its annual report to Congress in 1942, a comprehensive summary 
of the amendments to the Civil Aeronautics Act then considered de- 
sirable was presented. On several occasions the Board has urged Con- 
gress to give it authority to regulate the fares of United States carriers 
engaged in foreign air transportation and to control the issue of airline 
securities. 


Use of Regulations 


The Board has, of course, used regulations as a method of policy 
determination as well as case-by-case adjudication. 


Safety Regulations. They have been used primarily in the safety 
field where the regulations can hardly be held out as models. In theory 
the Civil Air Regulations should consist of general standards, specifi- 
cations and operating rules. In practice they have been loaded with 
many extremely detailed and minor provisions. An example is the 
provision that when the carrier permits smoking in the cockpit, ash 
receptacles shall be provided for each pilot. 


The fact that the regulations have grown to more than 240,000 
words (estimated by CAB staff) suggests their conglomerate and de- 
tailed nature. The Board has indicated that it intends to make exten- 
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sive revisions of the regulations and to restrict them to general state- 
ments of principles and standards. 


Economic Regulation. In the economic field the Board has supple- 
mented its case-by-case decisions by Economic Regulations. In addi- 
tion to routine regulations requiring the filing of data and prescribing 
procedures, the regulations have been used to classify carriers and to 
exempt certain classes from various provisions of the Act. In specify- 
ing the conditions under which such carriers may operate, the Board 
has not always acted realistically or with an understanding of the prob- 
lem of enforcement. For example, large irregular carriers were author- 
ized to operate without certificates of convenience and necessity under 
conditions which would not ordinarily allow them to operate profit- 
ably so that they were constantly tempted to circumvent the restrictions, 
and which made surveillance and enforcement almost impossible.?? 
The Board has recently recognized this problem and has revised its 
regulation. 


Areas of Neglect. 


The Act directs the Board to foster and promote all classes of civil 
aviation including personal flying, private carriers and nonscheduled 
common carriers as well as scheduled air carriers. Before the Reorgani- 
zation Plans in 1940 the Board (Authority) , as well as the Administra- 
tor, was clearly charged with the welfare and development of all civil 
aviation. Since 1940 the Board has given primary emphasis to the 
development and welfare of the certificated air carriers. As it was 
charged with determining operating subsidies for the certificated 
carriers, the Board’s preoccupation with their problems is understand- 
able. 


In its solicitude for the certificated carriers, the Board has 
emphasized its promotional responsibility to them and neglected its 
regulatory and enforcement responsibility to other classes of aircraft 
operations. Since the end of the war, with the great influx of non- 
certificated operations with war surplus transports on a contract or 
nonscheduled basis, and the emergence of air freight forwarders, the 
Board’s policies have become more and more confused as to the rela- 
tive importance and emphasis to be given to the various classes of com- 
mercial operators. 


2. DEVELOPMENT OF Domestic AIR ROUTE PATTERN 


Paradoxically, although the Board has emphasized its promotional 
responsibility for the welfare of its certificated air carriers, it has con- 
tinued to handle its domestic route policy determinations, including 
the measure of competition, wholly within the framework of quasi- 
judicial new route proceedings and not as a promotional planning 
agency might be expected to do. 





22 Economic Regulation 292.1. 
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The domestic route mileage has been tripled since the Board 
inherited the basic ‘“‘grandfather” route pattern from the Post Office 
Department in 1938. This entire expansion has been made within the 
framework of individual proceedings some of which, however, have 
considered numerous applications for service within a large area of the 
country. The so-called area cases show to some extent the Board’s 
awareness of the need to compare the various proposals and relative 
ability of applicants to better integrate the air transport systems into 
a coordinated whole. 


The review of the Board’s opinions granting additional service in 
new route and amendment cases illustrates its failure to develop and 
consistently apply adequate standards and its tendency to befog the 
economic policies. With the broad standards of Section 2 as a yardstick, 
the Board in a number of its early new route opinions** outlined the 
considerations which would govern its determination of public con- 
venience and necessity in specific instance. ‘These included: 


(1) whether the proposed service will serve a useful public purpose, 
responsive to a public need; 


(2) whether this purpose can and will be served as well by existing 
carriers; 


(3) whether it can be served by the applicant without impairing the 
operations of existing carriers in a manner contrary to the public 
interest; and 


(4) whether the cost to the government of the proposed service in the 
form of mail pay or in the cost of required navigation facilities, 
will outweigh the benefit which would accrue to the public from 
the new service. 


Accordingly, when inquiring into a new route proposal, the Board 
seeks to ascertain the traffic potential, probable cost of the service, 
adequacy of existing services, possible diversion from other carriers, 
amount of new one-carrier and one-plane service that would be pro- 
vided, effect of the proposed route upon the scheduling and operating 
problems of the carriers, also the need, if any, for competition in the 
area in question, needs of the postal service and national defense, and 
the fitness and experience of the applicants. 


As the number of cases in which additional service was requested 
increased on the Board’s docket, the Board continued to weigh the 
individual factors but either made no mention of the general standards 
for public convenience and necessity, or merely stated that they had 
been previously set forth and cited cases in which they had been listed. 
This ad hoc method has led to the Board’s determining public con- 
venience and necessity without identifying its controlling standards 
or indicating any over-all policy objectives. New services and new 
routes have been authorized without anyone being able to tell from 





23 See, for example, United A. L., Red Bluff Op., 1 CAA 1778 (1940) and 
Eastern A. L., St. Louis-Nashville-Muscle Shoals Op., 1 CAA 792 (1940). 
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the Board’s opinion what the elements were which the Board considered 
in its decision. 


Criticism of Performance of Board 


During the past year the Board has been severely criticized by many 
authorities both in the aviation industry and outside of it for its failure 
to develop an over-all domestic air transport pattern. Implicit in the 
criticism of the Board’s lack of over-all planning of route development 
is the criticism of the amount of competition, or lack thereof, over 
various domestic routes and route segments. 


The President’s Air Policy Commission found there was “wide- 
spread confusion as to the principles which guide the CAB in its route 
determinations” and that there was need for a “comprehensive survey 
of the present situation and the development of a more cohesive philos- 
ophy” for the development of a national route pattern.2* The Con- 
gressional Aviation Policy Board similarly criticized the Board and rec- 
ommended that a “disinterested non-governmental agency”’ assist the 
Board in making a study of the foreign and domestic air transport 
systems in order to present a basic route plan which may be used as a 
guide for future revisions or extensions to the present route pattern.?5 


The Board has attempted to justify the present route pattern on 
the ground that it has been largely influenced by the corporate route 
pattern established by the “grandfather” routes. While the Board ad- 
mits that major route additions and consolidations have altered some- 
what the 1938 pattern “many of the most difficult problems to be met 
in the future development of domestic air transportation are attributa- 
ble to conflict between the original route pattern and technological 
aviation progress.’ 


The Board showed little real enthusiasm for, or fundamental appre- 
ciation of, the need for making the studies recommended. It has stressed 
the difficulty in separating over-all planning of route development from 
its other functions. And of course the route pattern for the domestic 
air-transport system involves not only the entry of new carriers into the 
field and competitive extensions of the routes of existing companies, 
but also whether the Board should encourage or prevent combination 
of existing companies. 


In any case, the Board insisted that if such a study were to be made 
it should be made by the Board’s own staff because of the expertise of 
the staff, availability of data, and advisability of continuing the study 
as a permanent project. Asa result of this criticism the Board directed 





24 Report of the President’s Air Policy Commission, SURVIVAL IN THE AIR 
AGE, 110 (Jan. 1, 1948). See, 15 J. Air L. & C. 85 (1948). 

25 Report of the Congressional Aviation Policy Board, NATIONAL AVIATION 
(ony Recommendation 33 (Mar. 1, 1948). See, 15 J. Air L. & C. 208, 218, 
a Statement of CAB before the President’s Air Policy Commission, Oct. 27, 
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its Analyses Division to make a comprehensive study of the domestic 
route pattern. This project has been set up with 14 trained analysts 
and is estimated to require nine months. The report was originally 
promised in February 1949, and is now expected to be complete in 
July 1949. 


The study will include a carrier-by-carrier analysis, supported by 
tabular and graphic exhibits of the development of the corporate route 
pattern begun with the “grandfather” system. It will make an analyti- 
cal presentation of the operating and financial characteristics of each 
corporate route structure appraising inherent and developmental de- 
ficiencies and exploring possible remedies. 


It is reported that substantial progress has been made in developing 
comparative standards for measuring the relative financial advantages 
and disadvantages of route service and traffic characteristics. Using these 
standards or formulae, the study will attempt to estimate the effect of 
traffic upon the finances of the operators and the movement of possible 
route revisions by segments and systems. 


3. MAIL RATE DETERMINATIONS AND STANDARDS OF MANAGEMENT 
EFFICIENCY 


One of the major functions of the Board is determining air mail 
rates to be paid to carriers. In doing so, the Board is required, under 
the Act, to determine the need of the carrier for revenue if managed 
with honesty, economy and efficiency, and to exclude from considera- 
tion any losses or expenses resulting from inefficient or improper man- 
agement. This involves governmental appraisal of the business judg- 
ment of private enterprise. 


The development of standards and methods for evaluating man- 
agement has therefore been an important duty of the Board and one 
of its most difficult. The Board has approached this task with consid- 
erable deference. In the early stages of regulation, when the industry 
was so new, the Board necessarily had to consider each carrier more or 
less separately. 


But effective evaluation of efficiency of carrier management, by its 
very nature, depends upon comparison of similar operations under 
similar traffic and route conditions. The Board, therefore, some time 
ago, began cautiously to develop comparative standards which should 
become increasingly reliable as the industry progresses toward self- 
sufficiency. 


On the basis of the Board’s air mail rate decisions, it is difficult to 
estimate the effectiveness of the Board’s judgment of economy and 
efficiency of airline management. It is commonly asserted that the air- 
lines still indulge in extravagant practices notwithstanding the drastic 
retrenchments made during the past two years of financial reverses. 
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Regardless of the correctness of this assertion, the Board’s techniques 
for judging management appear to be still in a relatively preliminary 
stage. 


But the Board has made considerable advances in developing its 
techniques by successive steps. 


(1) Reports. The carriers are required to file adequate comparative 
traffic, financial and operating data, by means of the Uniform Account- 
ing System and report forms. The accounting and reporting practices 
are verified through periodic field audits of carriers’ books of accounts. 


(2) Disallowances. Substantial amounts of unreasonable and un- 
necessary costs are disallowed in mail rate cases on the basis of detailed 
analyses of carrier operations and comparisons of its operating results 
with those of other carriers. Such disallowances are based upon evi- 
dence sufficient to establish that the costs were extravagant, unneces- 
sary, or inapplicable to the particular operations for which a rate is 
being established. 


(3) Comparative Cost Standards. The Board has been developing 
cost analysis procedures for establishing comparative cost standards. 
After allowing for cost factors not controllable by management, an ef- 
fort is now made to measure the cost variances in carrier route systems 
due to the number of schedules operated, the average length of flight, 
the number of route miles per station, the average length of passenger 
trip, the density of traffic, the performance factor, the total volume of 
operations, the attainable load factor, and discrepancies inherent in the 
carrier’s route system. 


(4) Restriction of Volume of Subsidized Services. In order to limit 
mail compensation to service required by the public interest, detailed 
studies are made of the traffic volume in relation to the schedules oper- 
ated over major route segments. Except for minimum service require- 
ments, schedules are examined with a view of determining the highest 
reasonable load factors consistent with adequate service to the public 
as a test of the volume of services which should be supported by mail pay. 


(5) Incentives for Efficiency. The Board has been trying to develop 
incentives for economical and efficient management through types of 
mail rates established. Recently the Board has formulated a sliding 
scale mail rate which varies inversely to the passenger load factor. This 
recognizes managerial efficiency and permits benefits therefrom to re- 
dound to the carrier. 


(6) Special Investigations. Special investigations are made to de- 
termine the causes of aggravated cases of deteriorated earnings with 
resulting increased financial dependence upon the government. Survey 
teams from the staff have made on-the-spot informal investigations of 
five carriers showing sharply deteriorated earning positions. The sur- 
veys were made with a view to ascertaining whether the adverse earn- 
ing positions are related to conditions controllable by management or 
inherent in the carrier’s route system. This information was made 
available to staff processing the mail rate cases. 


In 1946, the Board was confronted with an avalanche of petitions 
for emergency increases in air mail rates due to rapidly deteriorating 
financial conditions. This forced the Bureau of Economic Regulation 
to review the procedure then being followed of slowly processing per- 
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manent mail rates. As a consequence, an emergency mail rate program 
was devised by the Rates and Accounts Division of the Bureau and 
approved by the Board. While this was not published as a program by 
the Board, it nevertheless constituted a very real one which has been 
followed in handling air mail rate proceedings during the past two 
years.?7 


This study also shows the problems confronting the Board in pass- 
ing in retrospect upon decisions of air carrier management. The con- 
ditions confronting the industry have changed so rapidly during the 
last few years that equipment programs and operating plans which 
appeared reasonable in 1945 now appear to be wholly unjustified. The 
Board has shown caution in censuring these decisions of management. 
It has had to weigh the expense to the government of overlooking pos- 
sible errors of management against the possible effect substantial dis- 
allowances might have on the future of the transportation system 
made up of carriers already in financial straits. 


4. DATA FoR PoLicy DETERMINATION 


Data Required to be Filed by Carriers 


Section 407 of the Act empowers the Board to require air carriers 
to file with the Board reports and accounts of all kinds and to keep 
their accounts as prescribed. Thus, the Board requires carriers to keep 
their accounts, records and memoranda in accordance with the “Uni- 
form System of Accounts for Air Carriers” with such waivers and modi- 
fications as the Director of the Bureau of Economic Regulation may 
establish.2* The regulations also provide the length of time each record 
shall be preserved. 


The principal periodic, financial and statistical report required to 
be filed by scheduled air carriers is CAB Form 41, “Report of Financial 
and Operating Statistics for Air Carriers.” This is a very comprehensive 
report including numerous schedules which must be filed monthly, 
quarterly or annually. These include balance sheets, profit and loss 
statements, statements of property and equipment, special detailed 
operating and expense item flight and traffic statistics and corporate data 
including dividends paid and lists of general officers, directors and 
stockholders. 


This report with its various schedules constitutes the basic traffic, 
financial and operating information employed by the Board in the 
formulation of many of its policy decisions. In addition, the Board 
may audit the carriers’ accounts, inspect property and request special 
reports and specific information. For its semi-annual traffic survey 
the Board requires “origin — destination” and “‘station-to-station” data 
for revenue passengers (CAB Forms 2787, 2788). Similar, but less 





27 This is set forth in greater detail in the study of “Postwar Air Mail Rate 
Program” Appendix III to the Staff Report. 
28 Economic Regulation, Part 202, issued Jan. 1, 1947. 
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extensive, reports and records are required of non-certificated irregu- 
Jar air carriers and indirect cargo carriers.?° 


Reports of accidents are required involving both air carrier and all 
non-air carrier aircraft for the purpose of compiling accident statistics 
and to develop information relating to the prevention of accidents.®° 


In addition to the foregoing reports, records and accounts, air car- 
riers are required to file their tariffs, operating schedules, interlocking 
relationships and contracts with other air and surface carriers, and 
agreements relating to consolidations, mergers and acquisitions of con- 
trol. These are all subject to approval by the Board under various 
sections of the Act. 


Staff Research and Analysis 


The material required to be filed by the carriers provides the Board 
staff with extensive material for research and analysis. The operating 
and financial material is digested and processed by various divisions of 
the Bureau of Economic Regulation. Accident reports are processed 
by the Bureau of Accident Investigation. 


The Analyses Division of the Bureau of Economic Regulation is 
devoted exclusively to research and preparation of periodic surveys 
and special long-range studies as specifically directed by the Board. The 
Foreign Air Transport Division prepares appropriate reports relating 
to foreign air transportation based upon material provided by the car- 
riers and submitted through the Department of State relating to opera- 
tions of foreign air carriers. ‘The Accounting and Rates Division and 
the Tariff and Service Division process material coming within their 
responsibilities. 


A substantial portion of the activity of the entire Bureau of Eco- 
nomic Regulation is devoted to research and analysis of material sub- 
mitted by the carriers and required by the Board in the processing of 
mail rate, tariff, carrier relation and to a lesser extent new route pro- 
ceedings. 


Formal Investigations 


While the Board usually waits for applicants to initiate most types 
of proceedings, the Board has taken the initiative in instituting a num- 
ber of investigations. Under the Chairmanship of Mr. Pogue, a num- 
ber of important investigations were conducted by public hearing.*! 





29 This information is required of such carriers by certain subsections of 
Section 292 of the Economic Regulations and by CAB Forms 2785 and 2789. 

4 S CAR Part 01.30 and CAB Form Nos. 453, 454, 454a, 457, 458, 1034, 1034a 
and b. 

31 See also Alaska Air Transportation Investigation, 3 CAB 804 (Oct. 22, 
1942); Universal Air, Investigation of Forwarding Activities, 3 CAB 698 (Sept. 
15, 1942) ; Caribbean Investigation, 4 CAB 199 (Apr. 7, 1944); Terminal Investi- 
gation, Panag gra, 4 CAB 670 (May 24, 1944); Local Feeder and Pickup Service, 
6 CAB 1 (July 1, 1944) ; Serene Travel Discount Tariff, 6 CAB 825 ye 18, 
1946) ; Nonscheduled Air Services, 6 CAB 1049 (May 16, 1946). 
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The international air route study made during the war is one example 
(Appendix III, Study A), and a similar domestic route study would 
have been undertaken at that time if the other members had concurred. 
Chairman Landis was active in initiating investigations to determine 
minimum air cargo rates,*? and to ascertain to what extent the increased 
dependence of five carriers on air mail compensation was due to either 
inefficient management or uneconomic route pattern or both.*% 


In the latter instance field survey teams examined company files 
and interviewed company personnel informally at the carriers’ offices. 
Since information thus obtained was not derived in public hearing, the 
present Board appears confused as to what to do about the situation 
uncovered. It is understood that the investigations will be dismissed 
unreported.*4 


During ten years of its existence the Board has instituted many 
general investigations which have ranged from such comprehensive 
investigations as that of freight forwarders to innumerable relatively 
trivial matters, such as service to Pecos, Texas. The latter type have un- 
doubtedly delayed the more important investigations. ‘Twenty-five 
investigations were pending August 26, 1948, indicating the varied 
character of investigations instituted by the Board. 


Publication of Data 


The Board makes available to interested parties a wide variety of 
material concerning the finances, traffic and operations of the certifi- 
cated carriers. Without attempting a complete list, these include maps, 
mileage books, monthly summaries of traffic and operating data for in- 
dividual carriers and groups of carriers and quarterly summaries of 
financial data. A semi-annual traffic survey covering point-to-point 
traffic, origination and destination of traffic flow is also published. A 
foreign Airline Manual, giving information on the routes, operations 
and finances of foreign air carriers is also maintained. 


The Board also issues various special studies dealing with the eco- 
nomic aspects of air transportation. A recent study, for example, con- 
tains a six months’ analysis of passenger traffic across the North Atlantic 
showing the proportion carried by United States and foreign carriers, 
the proportion of United States citizens and foreign nationals carried, 
etc. Other recent studies have included a two-year forecast of air traffic 
and a study of the cost of capital to the airlines. The Board is presently 
conducting a survey of the air cargo traffic potential, although impeded 
by lack of funds and personnel. 


All Board orders, opinions, rules and regulations are made public 
in compliance with statutory requirements. The official published 





32 Investigation of Air Freight Tariffs, Oct. 24, 1947. 
83 Chicago and Southern Airlines, Mar. 3, 1947; Colonial Airlines, Mar. 18, 
1947; Northeast Airlines, Mar. 19, 1947; Western Airlines Apr. 29, 1947; and 
All American Aviation, May 2, 1947. 
34 Investigation of Chicago and Southern, dismissed July 12, 1948. 
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reports of the Board, however, contain only those opinions issued in 
conjunction with final Board orders. As a result, important Board 
opinions indicating the attitude of the respective Board members re- 
garding important policy matters but issued with procedural or pre- 
liminary orders, are omitted from the permanent volume of official 
CAB reports.*5 


5. RECONSIDERATION OF POLICIES BY THE BOARD 


The Act makes no provision for reconsideration, but the Board has 
not hesitated to reconsider individual decisions at the timely request of 
the parties. In a recent proceeding the Board temporarily stayed the 
effectiveness of a certificate it had issued pending fina] decision upon 
reconsideration.*® In fact, it has been said that the threat of taking an 
appeal to the court is sufficient cause for the Board to grant reconsidera- 
tion of an order. The Board has reversed its decisions in a number of 
instances. 


In the broader fields of policies, the Board has also not hesitated to 
reconsider and review its programs. In the feeder airline experiment 
the Board has issued an opinion in connection with an application of 
Florida Airways, Inc. for additional service to the effect that experience 
to date with that carrier shows that the cost to the Government in the 
form of mail pay had been exorbitant for the public benefits received — 
air mail equivalent to $58.81 per passenger as compared with a cost to 
passengers of $7.10 for an average trip of 133 miles.%” 


The Board stated that it intended not to renew the carrier’s tem- 
porary certificate when it expired in March, 1949. The Board con- 
cluded “the dictates of a sound development of air transportation 
militate against continued experimentation with public funds in this 
area without more positive assurance that the proposed service would 
be responsive to a vigorous public need and that it could eventually 
be operated at a reasonable cost to the Government commensurate with 
the service used.” 


Industry Pressures Against Change 


The certificated air carriers naturally resist any reconsideration of 
the policies of the Board that might impair their favorable subsidized 
position. These carriers have also resisted the entry of new cargo and 
passenger services into air transportation. They oppose any attempt 
to separate air mail subsidy from a service mail rate on the ground that 
it would be useless and make them more vulnerable to criticism. 





35 For example, “Order, with Opinion, Instituting Investigation of Chicago 
and Southern Airlines route south of New Orleans,” Doc. 2834, Mar. 3, 1948 

86 Kansas City-Memphis-Florida Case, Doc. 1051, et al., decided Sept. 20, 
1947, 7 CAB 554; Supplemental opinion on Reconsideration, decided July 23, 1948, 
9 CAB .... (Order No. E-1813). See discussion in Ryan, The Revocation of an 
(isa Certificate of Public Convenience and Necessity, 15 J. Air L. & C. 377 


87 Additional Service to Florida Case, Doc. 1668, et al., Sept. 1, 1948, Order 
No. E-1902. 
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The Board recognizes this resistance and has by no means slavishly 
bowed to it. During the past two years the Board has issued several 
important exemption orders over the protests of established carriers, 
such as an order allowing irregular air carriers to operate without cer- 
tificates and an order allowing air cargo operators to operate as common 
carriers pending determination of their applications for certificates. 
On the other hand, it is noteworthy that the Board has a keen sense of 
responsibility for the financial welfare of the certificated carriers and 
this has tended to retard changes in policies which might appear to be 
contrary to the essential interests of these carriers. 


Influence of Judicial Decisions 


Only a few of the Board’s final orders have been appealed to the 
Federal Courts. As of October 1, 1948, there had been 22 appeals in- 
volving economic matters and 5 appeals involving safety. Of these ten 
were from CAB orders granting or denying certificates of public con- 
venience and necessity and five were taken from orders involving rates 
for the transportation of mail. The Latin American Air Service Case, 
was the only case involving the CAB to be passed by the United States 
Supreme Court during the first 10 years of the Board’s life.3* 


The relatively small number of appeals from Board orders can be 
explained in several ways. It may show that the Board has largely 
regulated air transportation to the general satisfaction of the industry 
and has not used its powers in an arbitrary manner. Another factor 
may be a reluctance of the established air carriers, in particular, to 
appeal Board orders on the theory, apparently, that such action might 
prejudice their position before the Board in future proceedings. In 
addition, Board members have shown uneasiness to any threat of an 
appeal to the courts, and this apprehension is reported to have colored 
some decisions. Recently non-certificated carriers have taken the Board 
into court with increasing frequency. 


Even where appeals have been taken, the percentage of affirmances 
has run very high. The Act provides that findings of fact by the Board 
shall be conclusive when supported by substantial evidence and that 
the courts shall not consider objections to Board orders unless urged 
before the Board or unless there was reasonable ground for the failure 
to do so (Section 1106 (e)). Due to these provisions of the Act and 
to the recognition by the courts that the Board was set up by Congress 
as the special agency to administer the Act and carry out its objectives, 
the courts have shown reluctance to review more than “‘procedural due 
process” questions except in clear cases of insufficient findings. 





88 Waterman Steamship Co. v. CAB, 333 U.S. 103 (1948). On April 18, 1949 
the U. S. Supreme Court passed on TWA’s petition for “retroactive” air mal 
compensation for period prior to the date of its petition, TWA v. CAB, 336 U.S. 


. 
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CONCLUSIONS ON APPROACH TO REGULATORY TASK 
IN GENERAL 


Stepping in as a regulatory and promotional agency when air trans- 
portation was actively expanding with little Statutory guidance, the 
CAB has been confronted with major policy issues not faced at all or 
in the same degree by the ICC. How much new competition should 
be authorized? What should be the role of contract air carriers? Should 
special cargo carriers be authorized? Should freight forwarders be recog- 
nized? How can economy and efficiency of carrier operation be policed 
so as to keep unjustified expenses from entering air mail subsidy and 
at the same time not unduly interfere with private management? 


The expanding and rapidly changing character of air transportation 
has resulted in the presentation of one or more new and important 
policy determinations in most individual proceedings. The Board, on 
the other hand, has not been burdened with a great number of rou- 
tine cases such as has encumbered other agencies. 


The adherence of the Board to the case-by-case method of policy 
determination to the exclusion of the establishment of general stand- 
ards and programs is perhaps the most fundamental characteristic of 
the Board’s approach to its regulatory task. It has done little to an- 
ticipate its problems or to prepare for them in advance. Occasionally, 
the Board has initiated investigations of fairly broad scope in dealing 
with economic policies, but by and large these have not appeared to 
influence or mold its subsequent individual case decisions. 


It appears that the Board could have done better in adopting gen- 
eral standards to guide it in handling the many important and novel 
policy decisions that have come before it. It has been pointed out that 
its decisions in individual cases have developed little precedent that 
either the Board or industry considers binding. This has made the 
Board’s problem of rendering fair and consistent decisions particularly 
difficult. 


It must be recognized that the making of policy decisions within the 
framework of judicial procedure is a complex and time-consuming 
process. Too great a speed-up in handling would surely lead to in- 
adequate opportunity for all parties to present their contentions or to 
rendering of snap judgments by Board members without adequate un- 
derstanding of fundamental problems involved. 


APPROACH TO Major TASKS 


Routes 

The development of an integrated domestic route pattern with 
competition sufficient to achieve the objectives of the Act is the 
responsibility of greatest national importance vested in the Board. The 
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rapid expansion and changing techniques of air transportation empha- 
size the need for such planning. 


Certainly the Board has given undivided attention to new route 
cases but the criticism by industry of the present route pattern and of 
the amount of competition, reaffirmed in the reports of the President’s 
Air Policy Commission and the Congressional Aviation Policy Board, 
indicates that the Board’s efforts to achieve its objective have fallen 
short. 


The fact that the Board has developed most of its significant route 
planning within the framework of individual cases has precluded any 
considerable amount of over-all planning. Long-range route planning 
has been considered by some Members, but except in the simpler in- 
ternational route field has not been formulated by the Board. This 
may be due in part to overzealousness of some members to adhere to 
the case-by-case system of dealing with route changes. Certainly this 
should not have prevented the development of standards and criteria 
which would have served as general guides in subsequent judicial pro- 
ceedings. 


Whether the staff’s study now being made of the domestic route pat- 
tern will enable the Board to discharge this responsibility more effec- 
tively remains to be seen. In any event it appears a step in the direction 
of what is now needed — not a plan for the future but a careful appraisal 
of what has been certificated, its cost and significance, and an applica- 
tion to uneconomic units in the present system. It would appear that 
in this field of long-range over-all planning, the record of the Board 
shows greatest shortcoming. 


Mail Payments 

The Civil Aeronautics Act places no over-all limit upon the annual 
amount of air mail compensation that may be fixed by the Board for 
payment to the carriers by the Post Office Department. Section 406 (b) 
of the Act charges the Board to ascertain operating deficits of certificated 
carriers, provided they have operated with economy and efficiency, and 
to compensate for this deficit in the carrier’s air mail rate. 


Despite current criticism of the feederline experiment and excessive 
competition among domestic carriers, there is little indication that the 
Board does not have a keen sense of responsibility to keep individual 
air mail rates as near the service or value received rate as possible. This 
attitude, plus inexcusable delays in processing rate proceedings, brought 
several carriers to the brink of bankruptcy in 1948. 


The Board has attempted to develop its air mail rate formulas with 
a view to encouraging management to reach self-sufficiency. It has 
endeavored to judge economy and efficiency, but has floundered in in- 
surmountable difficulties in effectively reviewing the record of manage- 
ment and in measuring the comparative efficiency of carriers. Much 
remains to be done in carrying out this program after too many years 
indecision. 
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Safety 

Safety regulation has not received much attention from most 
members of the Board. Fortunately the Board began its activities 
shortly after the Civil Air Regulations had been completely revised 
and brought up to date in 1937 by the old Bureau of Air Commerce. 
One of the first steps of the Board was to adopt these regulations in toto 
as their own and to take over the old Bureau. A year later, when Dr. 
Warner, an aeronautical engineer, became a member of the Board, he 
informally assumed direction of the safety regulation functions of the 
Board during his six years of membership. Mr. Young followed the 
work of Dr. Warner. Since his resignation in October, 1947, the staff 
has carried on without substantial direction from Board members. 


During the past two years the drafting of detailed regulations has 
been delegated more and more to the Administrator and such delega- 
tion has recently been expressly authorized by Statute. This transfer 
has run parallel with the mounting increase in economic, route and 
financial problems confronting the Board since the close of the war. 
The next logical step for the Board would be to delegate completely to 
the Administrator the initial responsibility for promulgating Civil Air 
Regulations, but to reserve the power to pass on objections to his pro- 
posed regulations on appeal. The staff of the Board’s Bureau of Safety 
Regulation has always been a small expert group and some such staff 
would be required by the Board to discharge the suggested appellate 
jurisdiction. 
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BACKGROUND 


~ air transportation industry has lost approximately 40 million 
dollars since December 31, 1945, is not a lucrative source of rev- 
enue for a tax agency at the present time, and there are no indications 
that it will become such in the immediate future.! The airlines do, 
however, present some novel and unusual problems in the applications 
of fundamental principles of taxation. Prior to the Supreme Court 
decision in Northwest Airlines v. Minnesota? in July of 1944, little 
attention was devoted to the tax problems of this young growing indus- 
try, but subsequently an unusual amount of time and effort has been 
devoted to the airline tax problem. A Congressional resolution® in- 
structed the Civil Aeronautics Board to investigate and recommend 
means of avoiding multiple taxation which might unduly burden or 
impede the development of air commerce, and the carriers themselves 
appointed a tax committee to study the problem. The four large 
national tax associations* organized special committees too. 


On April 3, 1945, the Civil Aeronautics Board issued its report® 
recommending a federal statute for the regulation of state and local 
taxation of interstate air carriers and creation of another federal agency 
to demonstrate this suggested legislation. 


By the end of 1947, the tax associations had gone on record® oppos- 
ing approach to this problem from the federal level.? While the indus- 
try was not in unanimous agreement, it appears that the current 
consensus in carrier circles is opposed to unusual methods of taxing 





1 Air Transport Association releases. See 15 J. Air L. & C. 307. However, 
we have noted the CAB’s program and statement of economic policy of Feb. 25, 
1949, with considerable interest. 

2322 U.S. 292 (1944). 

3 Public Law, 416, 78th Cong., 2nd Sess. (7/3/44). 

4 National Tax Association, National Association of Tax Administrators, 
National Association of Assessing Officers, and North American Gasoline Tax 
Conference. 

5H. D. No. 141, 79th Cong., 1st Sess. 

6 See note 4, supra. 

7 See annual reports of these associations for 1946, 1947, and 1948. 


162 














STATE TAXATION OF AIRLINES 163 


air commerce and its implements. It is worth noting that there has 
been a bill pending* in Congress since 1945 which incorporates the 
principles of the CAB report, but no action has been taken as yet. 


On January 18, 1947, the Council of State Governments proposed 
approaching airline taxation from the state level by adoption of a 
“Model Bill” providing for taxation of flight equipment, gross receipts, 
net income or capital stock owned or received by air carriers at the 
state level, and use of a special formula to apportion these levies to the 
various states. Aircraft arrivals and departures, revenue tons handled, 
and originating revenue are the factors in that computation. 


Review of the past four years of the growing study of airline taxa- 
tion indicates the legislative results have been minor. The federal bills 
introduced in the 79th, 80th, and 81st sessions of Congress have not 
been passed, and while three state bills® were enacted, there has been 
no new change in aviation fuel taxation.’° On the basis of personal 
observation and close association with the ‘“‘problem” over the past four 
years, the ‘‘multiple” and other forms of burdensome taxation alleged 
to be facing the civil air transport industry seem to be largely the fig- 
ments of the imaginations of the theorists who seek to justify articles, 
speeches, and notions on elimination of the “multi-tax problem” 
through enactment of a Congressional bill. One must consider that 
the federal legislation urged would restrict states’ rights by creating 
another national agency to regulate state taxation of all businesses 
engaged in interstate commerce, and the fact that interstate airlines 
are no different from other interstate corporations from a tax view- 
point. Legislative or administrative action affecting taxation of air 
transportation should be taken with the realization: 


(1) that this is a very young industry; 


(2) that the industry is still harassed by financial problems of 
post-war adjustment and conversion to larger and faster 
aircraft; 


(3) that the industry is important to national defense. 


It should not be made the target of legislative action which could 
only result in multiple or other forms of burdensome taxation which 
would impede the development and maintenance of a healthy air 
transport network. If it is determined that Congress must control tax- 
ation of integrated businesses in interstate commerce, the air transport 
industry would naturally come under this legislation. It is expected 
that it will bear its fair share of the tax burden in any case. If it is 





8 H.R. 3446, 79th Cong.; H.R. 1241, 80th Cong., S. 2453, 81st Cong. 

% Connecticut adopted the principles of the “Model” bill for income tax pur- 
poses and Nebraska adopted those principles for property tax purposes. in- 
nesota nullified the Northwest Airlines decision by requiring apportionment by 
418 Minn. Sess. Laws, 811 (1945). 

10 See annual reports (1945-1948) of North American Gas Tax Conference. 
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decided that such interstate businesses should be regulated by state 
Model Bills, air carriers would function and pay taxes under those 
statutes.’ 


TAXATION OF PROPERTY 


Generally speaking, property of airlines is assessed in the same 
manner as other property. Pennsylvania and New York exempt all 
personal property, while Ohio taxes airplanes when the owners are 
domiciled in that state. Louisiana has exempted flight equipment for 
10 years. We find central assessment of airlines in Kentucky, Mary- 
land, Nevada, North Dakota, Oregon, Utah, Washington, West Vir- 
ginia, Wisconsin and Wyoming, while Florida has adopted a registra- 
tion license or fee in lieu of property taxes on flight equipment. 


Fixed assets of airlines do not create any special problem different 
from those encountered in the assessment of other fixed properties. 
However, in dealing with flight equipment there are differences of 
opinion on the situs for tax purposes, of the plane and, among those 
who believe that the value of the plane should be apportioned, differ- 
ences as to method. In the important Northwest Airlines case! the 
court seemed to have a choice between the “railroad” theory'® of 
apportionment and the “vessel” theory'* of taxation of the plane by 
the domiciliary state. It is not clear that the court made such a choice, 
however. The decision indicated that four of the present Justices'® 
would apply the “vessel” theory of situs if the airplanes are not to be 
found continuously in a state other than the domiciliary state. Mr. 
Justice Black apparently would concur because he did not believe that 
the “railroad” theory should be extended to aircraft operating in sev- 
eral states. The four dissenters!® seemed to favor the “railroad” theory 
and criticized the majority opinion for its failure to state clearly that 
the “home port’’ state had the exclusive right to tax such airplanes.” 


Directly relevant is the Supreme Court decision on February 7, 
1949, in Ott v. Mississippi Valley Barge Line, et al'® in which the 
court, holding that Louisiana and the city of New Orleans could levy 
ad valorem taxes on a portion of the tugboats and barges of a foreign 
corporation, despite the fact that they were a non-domiciliary State and 
City, said, 1) there is no difference between the ad valorem property 





_11In the meantime it appears to be illogical to suggest such Congressional 
action or such a State Model Bill for the Air Transport p toe under the dis- 
= of promoting legislation which would eliminate or avoid multiple and other 
urdensome State Taxation on air commerce. One particularly wonders when 
we note that these proposed statutes authorize an apportioned gross receipts tax. 
12 322 U.S. 292. 
18 Union Refrigerator Transit Co. v. Lynch, 177 U.S. 149 (1900); Union 
Transit Co. v. Ky., 199 U.S. 194 (1905). 
14 Southern Pacific Co. v. Ky., 222 U.S. 63 (1911). 
15 Mr. Justices Frankfurter, Murphy, Douglas, and Jackson. 
16 Chief Justice Stone, Mr. Justices Roberts, Reed, and Rutledge. 
17 322 U.S. 308. 
18 Ott v. Mississippi Valley Barge Line, 332 U.S. 69 (1949). 
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tax problem of an interstate railroad and an interstate vessel company 
operating on inland waters, 2) that the record in the ‘domiciliary’ state 
vessel cases did not involve the taxing rights of non-domiciliary states 
and such rights were not considered, 3) it was reserving the question 
of the proper method of taxing vessels operating on the high seas, 4) 
the tugboats and barges were not taxed in a domiciliary state although 
enrolled at ports outside of Louisiana, 5) it would not resolve the 
factual question whether taxpayers had an average number of vessels 
in Louisiana every day of the tax year, and pointed out that the state 
said it was applying the statute only to vessels thus situated.” In this 
decision the court cited the Northwest Airlines case,!® and that refer- 
ence suggests the possibility of a tax by the domiciliary state of all roll- 
ing stock of all interstate businesses and a tax by non-domiciliary state 
of apportioned segments thereof. 


However, in referring to the tax involved in the Pullman Car case 
cited in note 19, the court in the Ott case said: 

“Moreover, that tax .. . has no cumulative effect caused by the 
interstate character of the business. Hence there is no risk of 
multiple taxation. Finally there is no claim in this case that 
Louisiana’s tax discriminates against commerce.” 

In light of this text it is inconceivable that the court would allow 
all the rolling stock of an interstate airline or other interstate transport 
enterprises to be subjected to an ad valorem property tax in the domi- 
ciliary state and, at the same time, allow non-domiciliary states to tax a 
portion of the fleet by applying an apportionment formula.”° 


There seems to be a vast difference in the application of an ad 
valorem property tax on tangible property and such a levy on intangi- 
bles or net income or inheritances.*1. While taxation by a domiciliary 
state of vessels on the high seas appears justified under the due process 
clause,” there would appear to be no justification for multiple taxa- 
tion of such tangible property by both domiciliary and non-domiciliary 
states. If multiple taxation of such tangibles is approved, one would 
find 100% taxation by the domiciliary state, fractional taxation by the 
non-domiciliary state, 100% taxation of all the fleet by the commercial 
domicile state, and 100% taxation of specific portions of the fleet by a 
business situs state.?8 


With the addition of Chief Justice Vinson and Mr. Justice Burton, 
it is believed that the Supreme Court may have completely reversed 





19 Northwest Airlines v. Minn., 322 U.S. 292-297; also, Pullman Car Co. v. 
Pa., 141 U.S. 18; Southern Pacific Co. v. Ky., 222 U. g. 63; Ayer & Lord Tie Co. 
v Ky., 202 U.S. 409; Old Dominion S. S. Co. v. Va., 198 US. 299; Union Transit 
o* Ky., 199 U.S. 194, 206; N. Y. Central R. R. Co. v. Miller, 202 U.S. 584, 597- 


20 It must be observed that in this case, as in all the others cited in footnote 
19, the ri —_ of a domiciliary and a non-domiciliary state were not presented in 
the record at the same time. 
21 First Bank Stock Corporation v. Minn., 301 U.S. 334 (1937). 
22 Southern Pacific Co. v. Ky., 222 U.S. 63. 
23 Wheeling Steel Corporation v. Fox, 298 U.S. 198. 
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itself since the Northwest Airlines decision. However, it is submitted, 
no one can predict with any degree of accuracy what the court will do 
when a non-domiciliary state intends to levy an ad valorem property 
tax on part of an airline fleet. This is particularly true if the fleet has 
already been subjected to 100% taxation by the domiciliary state.** 


It should be noted that nothing in the Supreme Court decisions 
questioning the suitability of judicial technique to multi-tax problems 
of interstate business favors either the “railroad” or “vessel” theory 
of taxation of property, income proper, etc. 


It has been suggested that Congress consider a bill which would 
merely provide, (1) that states within which the rolling stock of inter- 
state transport companies is operated may tax a portion of the value of 
such, (2) that each such state use a defined value for these purposes, 
and (3) that no state shall apportion to itself a greater value than it 
would tax if a revenue mileage and hours formula were applied. It 
appears that such a self-executing statute would eliminate the present 
confusion and, at the same time, interfere very little with states’ rights. 


Those favoring the “railroad”’ theory of assessment have differences 
of opinion among themselves regarding (1) the apportionment formula 
to be used in allocating fleet values to the various taxing jurisdictions, 
(2) the rights of ‘‘bridge’”’ states,?> (3) the effect of operations over 
“bridge” states on the taxes to be collected by the other states, (4) use 
of a uniform measure of value and what it should be, (5) whether state 
or federal legislation, or both, is required, (6) the effect of operation 
on the high seas and in and over foreign countries, (7) need for ad- 
ministrative agency if federal legislation be enacted, and (8) the proper 
“level” of assessment and collection, if the proponents of state legisla- 
tion prevail. 


In considering these matters, one should keep in mind: (a) that a 
taxing agency is limited to property located in its jurisdiction and it 
appears obvious that “bridge” states can not tax portions of a fleet flying 
over their areas. It is believed that it is not material that a ‘“‘bridge”’ 
state may not constitutionally tax any segment of the fleet, assuming 
that Congress or the Courts approve the “railroad” theory of assess- 
ment, or that a foreign country does not exercise its power, or that the 
portion of the fleet “allocated” over the oceans is not taxed by any tax 


agency. 





24 Maybe the court will say that an airplane operates outside the jurisdiction 
of a non-domiciliary state because the navigable airspace is comparable to the 
high seas. Therefore, Southern Pacific Co. v. Kentucky, 222 U.S. 63, is applicable. 
In any event, it would seem that interstate airlines (and other interstate busi- 
nesses) should, insofar as it can be done as a practical matter, see that the state 
of incorporation is also the (1) state of most activity, (2) state of commercial 
domicile, (3) state of business situs, and (4) Home Port state. 

25 U.S. v. Causby, 328 U.S. 256 (1946); Judicial Determination of Rights in 
Airspace, 51 Dickinson L. Rev. (1947); The Octroi and the Airplane, 32 Cornell 
L. Q., 161 (1946). 
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(b) Various groups have proposed that flight equipment be appor- 
tioned by a formula using as factors aircraft arrivals and departures, 
originating and terminating tonnage, and originating revenues. It 
appears that not one of these factors is definitely correlated to the “time” 
an airplane spends in a taxing jurisdiction, and only arrivals and de- 
partures are even remotely correlated thereto. It is suggested that con- 
sideration be given to a two factor formula composed of plane hours 
and revenue mileage, segregated according to types of planes. Such a 
formula would seem to be more definitely correlated to location of the 
fleet and favors neither the “terminal”’ states nor all other states. 


(c) If taxation of flight equipment is to be handled legislatively, 
it appears that uniformity can only be achieved by a single definition 
of value. Value must be specifically defined and uniformly applied. 


(d) In regard to the arguments of competing taxing agencies 
relative to the merits or demerits of state or local level assessments, it is 
believed that each state’s legislative body must make its own decisions. 
In any event, air carriers should be treated precisely as other taxpayers 
in the jurisdiction. 

(e) If federal legislation is approved, it is believed the statute 
should be self-executing and the language on allocation should be gen- 
eral in nature. It should limit each taxing jurisdiction’s share of the 
fleet value apportioned to that segment it would receive if the plane 
hour and revenue mileage formula were used. Further, each taxing 
unit should be bound by the uniform definition of value. 


AVIATION FUEL TAXES 


On September 15, 1948, seven states taxed aviation fuel at the 
regular gas tax rates, thirteen taxed aviation fuel at some fraction of 
that rate, while 29 states exempted or refunded the full amount levied 
upon gasoline used as aviation fuel.2* The Federal government levies 
a 1l4c per gallon tax on aviation fuel consumed in domestic flights. 


States such as Pennsylvania and Virginia collect a tax on fuel pur- 
chased in the state to the extent that it is consumed within these states. 
Most states, however, make no allowance for out-of-state consumption. 
No state collects a tax on aviation fuel purchased outside its jurisdic- 
tion and consumed within the state as a source of motive power for 
interstate movement, with the possible exception of Virginia.?7 


The states have the power to levy a tax upon aviation fuel pur- 
chased, stored or withdrawn from storage in a state.?® On the other 





- a cs adopted by the North American Gas Tax Conference on Sept. 
27 See, Mason & Dixon Lines, Inc. v. Va., 185 Va. 877, (1947) ; American Air- 
lines, Inc. v. Battle, 181 Va. 1,23 S.E. (2nd) 796 (1943). 
28 Fastern Air Transport. Inc. v. S. Carolina, 284 U.S. 147 (19382) ; Edelman 
Air Transport, Inc. v. Boeing Air Transport, Inc., 289 U.S. 249 (1933); Trinity- 
farm Construction Co. v. Grosjean, 291 U.S. 468 (1934); Nashville, etc. Ry. v. 
Wallace, 288 U.S. 249 (1933). 
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hand, the Supreme Court has ruled that a state cannot levy a use tax 
on aviation fuel, purchased outside the state, for the privilege of using 
it in the state as a source of motive power in an airplane moving in 
interstate commerce.”® 


The Civil Aeronautics Board and other groups have reported against 
continuance of state aviation fuel taxes,*° and the Committee on the 
Taxation of Airlines of the North American Gasoline Tax Conference 
was divided on the question until Sept. 15, 1948 when they adopted a 
resolution opposing aviation fuel taxes.* 


In 1947 the Joint Committee of the American Bar Association, the 
National Tax Association, and the National Association of Tax Ad- 
ministrators on Coordination of Federal, State, and Local Taxes re- 
ported that the states should have the exclusive right to levy aviation 
fuel taxes.*? However, the report also discloses that five members of 
the Committee were of the opinion that the states should withdraw from 
that field of taxation.** 


There appear to be two arguments in support of state aviation fuel 
taxes. The first is that the Supreme Court has ruled that the states 
have the power to levy taxes on the sale, storage and withdrawal from 
storage of such fuel,’* and the second is that it is a fair source of rev- 
enue which can be collected at a minimum cost. However, there are 
many arguments against such a tax: 


(1) The gasoline tax has always been recognized as a “user’’ tax 
levied for special benefits rendered to a special group. The states ren- 
der a minimum of special benefits to the airline industry; 


(2) There is little comparison between taxing the fuel used by 
motor vehicles operating upon the highways and taxing fuel used in 
airplanes of interstate services. This is becoming more pronounced 
as the industry adds larger airplanes and schedules longer non-stop 
flights. There is a direct correlation between motor vehicle fuel taxes 
and state benefits to owners of motor vehicles which does not exist 
between state aviation fuel taxes and state benefits to owners of com- 
mercial airplanes; 


(3) Unless every state adopts such a tax, the revenue argument fails 
because the levy can be avoided in many states by buying, storing, etc., 
aviation fuel in the non-taxing states; 





29 Helson v. Ky., 279 U.S. 245 (1929). See note 31, supra. See, Interstate 
Transit, Inc. v. Lindsey, 283 U.S. 183 (1931). 


30 Page 64 of H.R. Doc. No. 141, 79th Cong., 1st Sess. (1945); page 18 of Sen. 
Doc. No. 69, 78th Cong., 1st Sess. (1943). 


31 Annual Reports of N.A.G.T.C. for 1945, 1946, 1947, and 1948 and Resolu- 
tion of September 8, 1948. 


32 See pp. 53 to 63 inclusive of the Joint Committee’s Report. 
33 Note 40 on page 63 of the Joint Committee’s Report. 
34 See note 28, supra. 
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(4) A very small percentage of such fuel is actually used in any 
one state; 


(5) A tax on aviation fuel can be truly multiple and discriminatory 
in the sense that one state may tax the purchase, another its storage, 
and a third its use in that state. It can be extremely burdensome to the 
airline industry; 


(6) The federal government and municipalities have financed the 
cost of constructing and maintaining airports, airways, and other facil- 
ities used in commercial aviation. When one considers that the com- 
mercial airlines are not the sole beneficiaries of these facilities and 
that they pay federal aviation fuel and other taxes, in addition to land- 
ing fees, rentals, and taxes to municipalities, it appears that a conclu- 
sive argument has been made against the imposition of state aviation 
fuel taxes; 


(7) The profit margin of the air transportation industry is presently 
quite small. Any increase in operating costs by way of additional state 
aviation fuel taxes would ultimately have to be borne by the federal 
government in the form of increased mail pay to the certificated air- 
lines; 

(8) Landing fees imposed by municipalities have the same rela- 
tionship to the air transport industry as motor vehicle fuel taxes have 
to users of the highways. The former should not be required to pay an 
additional “user tax” to the states for alleged benefits never received 
from the states. 


It has been suggested that the states relinquish the aviation fuel tax 
field to the federal government and the latter give the motor fuel tax 
field to the states.*°> While this might be done with the consent of the 
States, it does not appear that it may be forced upon the states under 
the commerce, general welfare, war or tax clauses of the Constitution 
of the United States. It does not seem likely that many states would 
voluntarily consent to have their powers thus curtailed.** 


If the states should decide to tax scheduled airlines under Model 
State Bills such as that proposed by the Council of State Governments 
in January 1947,°7 the formula proposed for property, income, gross 
receipts, and capital stock taxes should be used. The aviation fuel tax 
could be imposed on that percentage purchased in a state, which could 
be determined by the formula for other tax bases covered by the Model 
Bill.3® This allocation of aviation fuel taxes would recognize that only 
a portion of such fuel is used in any one state and the use of such for- 
mula would be consistent with the general theory of the sponsors of 
the Model Bill, that one formula be used for all taxes. 





35 Federal, State and Local Fiscal Relations, Sen. Doc. No. 69, 78th Cong., 
lst Sess. p. 527. 

36 See notes 31 and 32, supra. 

37 See note 10, supra. 

38 See 1947 Annual Report of N.A.G.T.C. for a statement that this should 
not be done. 
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If aviation fuel taxes are not abandoned by the states, and it appears 
in the material presented thus far that they should be, then it seems 
to be equitable that they should tax that portion of aviation fuel pur- 
chased in the state which is used in the state. If a Model Bill is adopted 
by a state, the formula used in computing other taxes should be applied 
to determine the amount of aviation fuel used in that state. 


The following factors tend to promote additional and new aviation 
state fuel taxes: (a) rapid expenditure of state surpluses which were 
created during the war years. The need of general revenue will sug- 
gest the aviation fuel tax, although it is only a fair source of revenue 
but easily collected at a minimum cost; (b) the Federal Airport Aid 
Act requires matching funds from the state, and many are short of 
money; (c) the creation and growth of state aeronautical commissions 
seeking fields for expansion and to justify their operations; (d) lobby- 
ing activities of competing older forms of transportation. 


Gross RECEIPTS TAXES 


The gross receipts or earning tax has not been generally levied 
against the airlines any more than it has been against other taxpayers.*® 
With few exceptions it has been limited to intrastate gross receipts or 
earnings, because it was generally believed that, with the exception in 
lieu of property tax, a state did not have the power to levy even an 
apportioned gross receipts tax.* 


Recent cases indicated that the Supreme Court might sustain an 
apportioned gross receipts tax if it is fairly apportioned to the com- 
merce carried on within the state.*! 

A formula which would give weight to the factors which create 
receipts such as mileage, wages, and property, would appear to be a 
fair apportionment method. 





388 Carrier Taxation, pp. 71-77, 327-328, H.D. No. 160, 79th Cong., 1st Sess. 

40 Galveston Etc., Ry. Co. v. Texas, 210 U.S. 217 (1908); U.S. Express Co. v. 
Minn., 223 U.S. 335 (1912). 

41 Western Live Stock v. Bureau, 303 U.S. 250 (1938); Adams Mfg. Co. v. 
Storen, 304 U.S. 307 (1938); Freeman v. Hewit, 329 U.S. 439 (1946) ; Joseph v. 
Carter & Weeks Stevedoring Co., 330 U.S. 422 (1947). On Feb. 7, 1949, the 
Supreme Court in Ott v. Mississippi Valley Barge Line, said: “There is such an 
apportionment under the formula of the Pullman case. Moreover, that tax, like 
... taxes on gross receipts apportioned to the business carried on there, has no 
cumulative effect caused by the interstate character of the business... .” (Em- 
phasis supplied.) It would appear that the Supreme Court would sustain a gross 
receipts tax if the tax is fairly apportioned to the commerce carried on within 
the state. 60 Harv. L. Rev., 501-710; 57 Harv. L. Rev., 40; 53 Harv. L. Rev., 909; 
52 Harv. L. Rev., 617; 28 Calif. L. Rev., 168; 36 Ill. L. Rev., 727. The Federal 
bill sponsored by the CAB and the State Model Bill sponsored by the State Tax 
Associations provide for the allocation of operating gross receipts of interstate 
scheduled airlines. Both propose to apportion such receipts by a formula composed 
of originating and terminating tonnage, originating revenue, and aircraft arrivals 
and departures. Such a formula would apportion approximately eighty (80%) 
percent of the gross receipts for a transcontinental airline ticket to the two ter- 
minal states although the modern airplane wouldn’t operate more than pages 
minutes of a ten hour flight in both states while it was actually earning suc 
receipts. If the statutes purported to cover overseas commerce the unfairness of 
the formula would become more pronounced. However, see, Richfield Oil Corp. v. 
State Board of Equalization, 329 U.S. 69 (1946). 











STATE TAXATION OF AIRLINES 171 


Many believe that it is unwise to extend the use of gross receipts 
taxes as a means to make the domestic airlines pay their fair tax burden. 
Actually the airlines are in no position to meet a tax not correlated to 
their ability to pay. It is submitted that a gross receipts tax is a truly 
burdensome one which will tend to retard the growth and development 
of our domestic airlines. Therefore, Congress should, in the suggested 
bill, consider limiting a state’s right to tax operating gross receipts to 
those receipts from intrastate operations. If taxed anywhere, airline 
gross receipts from non-operating property should be taxed at the com- 
mercial domicile of the airline company unless the property has a 
business situs elsewhere, in which case they would be taxed at the 
other point. 


TAXES ON INCOME OR FRANCHISES OF SCHEDULED AIRLINES 


State taxes paid by the airlines on or measured by net income and 
franchise taxes measured by net income or capital stock contributed 
very little to state revenue prior to 1941 and 1945, and it does not ap- 
pear that these taxes will have much effect upon any state treasury in 
the immediate future.*? 


It is clear that domiciliary states have the power to levy taxes on or 
measured by the entire net income or capital stock of the airlines.** 
It is also obvious that non-domiciliary states have the right to levy 
direct net income taxes or taxes measured by net income or capital stock 
taxes if a foreign corporation is engaged in some intrastate activities.** 
Further, it has been decided that non-domiciliary states may levy 
a direct net income tax on the net income derived from sources within 
such state by a foreign corporation.* 


It is questionable, however, whether a non-domiciliary state can 
levy a net income or franchise tax upon a foreign corporation for the 
privilege of engaging exclusively in interstate commerce.*® Actually, no 
domiciliary state levies a non-apportioned income or franchise tax and 
no non-domiciliary state has, for some time, attempted to levy a privi- 
lege tax on a foreign corporation engaged only in interstate commerce. 


The CAB sponsored bill would apparently give Congressional ap- 
proval to any type of a net income or capital stock levy provided the 
airlines were taxed in accordance with the prescribed Formula.” This 





42 Unless the CAB’s action of Feb. 25, 1949, results in considerable changes. 

43 United States Glue Co. v. Oak Creek, 247 U.S. 321 (1918); Shaffer v. 
Carter, 252 U.S. 37 (1920). 

44 Butler Bros. v. McColgan, 315 U.S. 501 (1943). 

45 West Publishing Co. v. McColgan, 166 Pac. (2d) 861, 328 U.S. 823 (1946). 

46 Leloup v. Port of Mobile, 127 U.S. 640 (1888); Western Union Telegraph 
Co. v. Kansas, 216 U.S. 1 (1910) ; Cheney Bros. Co. v. Mass., 246 U.S. 147 (1918); 
Alpha Portland Cement Co. v. Mass., 268 U.S. 203 (1925); Memphis Natural 
Gas Co. v. Stone, 335 U.S. 80 (1948); Spector Motor Service, Inc. v. McLaughlin, 
303 U.S. 101 (1944). 

47 Tonnage, revenue and wage for net income taxes and the same for capital 
stock taxes except that aircraft arrivals and departures would supplant the wage 
factor. 
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is another example*® of how that bill would expand present taxing 
rights against the carriers without applying the same principles to other 
interstate businesses. Present decisions do not definitely approve 
apportioned gross receipt taxes or the imposition, by non-domiciliary 
states, of privilege taxes against foreign corporations engaged in inter- 
state commerce. The proposed state Model Bill also purports to author- 
ize any type of net income or capital stock tax for the sky carriers pro- 
vided the tonnage, revenue, and aircraft arrivals and departures for- 
mula is applied as above. 


Both proposed bills ignore the fact that states have separated net 
income into apportionable and non-apportionable income and that 
throughout the years certain formulas have received judicial approval 
and have become well established in the states.*® 


Unless we are going to provide for unification of income and fran- 
chise taxes of all multi-state corporations, it is submitted that accepted 
and well-established rules should be applied to this field of taxation 
in regard to the air transport industry. 


The Massachusetts formula, consisting of property, payroll, and 
revenue factors, is as readily and easily applied to airlines as it is to 
other interstate businesses. This formula has been more generally 
accepted by most states than any other, and it has repeatedly received 
judicial approval.®° Certainly, property used and wages paid to em- 
ployees should be used in any formula allocating net income of an 
interstate business. 


SALES AND UsE TAXES PAID BY THE AIRLINES 


Sales and use levies result in multiple taxation for the airlines and 
this is one field where taxes are genuinely burdensome. The air trans- 
port industry can centralize purchasing and warehousing while engines, 
parts, and supplies are inventoried, used, repaired, inventoried, and 
used again. The same aircraft may be utilized in domestic and foreign 
flight on any one flight or as a matter of routine change or reassignment 
of equipment. A sales tax may be paid to a state of purchase or of 
delivery®! and thereafter a use tax paid to several states and cities for 
subsequent storage, withdrawal from storage, or other use in those 
jurisdictions.” 


Some states recognize that the use tax is not applicable unless the 
personal property was purchased with the specific intention of using 





48 See gross receipts, supra. 

49 Address by Bernard L. Tighe, Jr., before the Section of Taxation of the 
American Bar Association of its 1948 Annual Meeting, titled, “A Treatise on the 
Formulae for Income and Franchise Taxation of Multi-State Corporations.” 

50 Butler Bros. case, see note 49, supra. ALTMAN AND KEESLING, ALLOCATION 
OF INCOME IN STATE TAXATION, pp. 129-159 (1946). 

51 McGoldrick v. Berwind-White Coal Mining Co., 309 U.S. 33 (1940). 
52 Southern Pacific Co. v. Gallagher, 306 U.S. 167. 
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the same in that particular state. Other states say a general vague 
“universal” intention to so use is sufficient.5® Many ignore prior use 
elsewhere, while a few do not levy the use tax if the property has had a 
“substantial use” elsewhere.® 


There is no uniformity in the various use tax statutes or in the 
several administrative interpretations thereof. 


The recent trend towards municipal sales and use taxes makes the 
problem even more serious. An unapportioned sales tax on aviation 
fuel purchased in the various states results in multiple discriminatory 
and burdensome levies on air commerce® if combined with a use tax 
in other states. Jurisdictions such as New York levy a sales tax on 
aviation fuel purchased and used as a source of motive power on foreign 
flights. This appears to be in clear violation of the export clause of 
the Federal Constitution.*¢ 


If a federal bill or a state Model Bill is going to be adopted to cover 
the tax problems of all multi-state corporations, such a bill might handle 
this matter by limiting the state taxing power to the imposition of one 
use or sales tax, whichever tax first becomes applicable. 


CONCLUSION 


While it is believed that the inequities discussed above and the 
recent Ott v. Mississippi Valley Barge Line case suggest the advisability 
of remedial federal legislation to avoid the possibility of multiple and 
burdensome taxes being imposed, it is also submitted from the material 
treated above in this study that any such legislation should be drafted 
with great care and should be very limited in scope. It should tie in 
with similar legislation for the benefit of all other multi-state corpora- 
tions, for, as has been demonstrated in this brief treatment, many of 
the taxation problems are shared generally. The air transportation 
industry is not looking for any particular favors in the field of taxation 
but merely wishes those levies to be imposed in such way that they will 
not interfere with the development of a strong and successful sky 
network. 





58 Chicago Bridge & Iron Co. v. Johnson, 19 Cal. (2d) 162, 119 Pac. (2d) 945. 
54 California raised a question as to whether 100 hours of engine use was 
such a substantial one. 
55 See notes 40 and 41, supra. 
56 See Richfield Oil Case, note 41, supra. 
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THE EFFECTS OF TARIFF PROVISIONS: 
SOME FURTHER OBSERVATIONS 
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Associated with Norman M. Littell, Attorney, Washington, D. C.; 
Princeton, A.B., 1938; Yale Law, LL.B., 1948; Member, New York 
and District of Columbia Bars; Formerly, Law Clerk to the Honor- 
able Thomas W. Swan, U.S. Circuit Court, 2d Circuit, 1943-44, 
Attorney, Air Transport Association, 1944-46, International Editor, 
Air Cargo Publishing Corp., and President, Tariffs, Inc., 1946-47. 


A RECENT article published in this JouRNAL' advances two im- 
portant conclusions as to the legal effects of tariffs filed with the 
Civil Aeronautics Board pursuant to the requirements of Section 403 
of the Civil Aeronautics Act of 1938.? 


The first, that rate and rule provisions properly on file are con- 
clusive evidence of the contract of carriage, is buttressed by half a 
century of history and judicial affirmation.’ It is a conclusion con- 
cerning the validity of the contract of carriage as between the parties, 
and means, practically, that when a shipper or passenger accepts the 
offer of transportation held out in a filed tariff (and regulated carriers 
can make no other offer) , he is bound by every term thereof even though 
he proves circumstances which would excuse him from an ordinary 
contractual undertaking, e.g., mistake,* waiver,® estoppel,® or an express 
agreement on different terms.” This conclusion seems unassailable, with 
a Narrow reservation as to the outcome in cases of false billing, or out- 
right fraud on the part of carriers’ agents.® 





1 Markham and Blair, “The Effects of Tariff Provisions Filed Under the Civil 
Aeronautics Act of 1938,” 15 J. Air L. & C. 251 (1948). 


2 52 Stat. 973, 49 USCA §401 et seq. (Supp. 1948). 


8 This is, incidentally, the legal basis upon which nearly all regulated passen- 
ger carriers have been induced to drop lengthy contracts of carriage from their 
tickets, in favor of a brief tariff reference. It is an equally sound conclusion for 
regulated carriers of property, and the standard domestic Airbill now in use 
contains such a reference in lieu of contract terms—though surface carriers still 
crowd their shipping documents with fine print. The development of a standard, 
interchangeable bill of lading for all domestic shipments may become a real possi- 
bility when railroads and truckers abandon this useless practice. 

4 Pittsburgh, C., C. & S. L. Railway v. Fink, 250 U.S. 577 (1919). Note, 83 
A.L.R. 245 (1933). 

5 Midstate Co. v. Penna. R. Co., 320 U.S. 356 (1943). See, Phillips v. Grand 
Trunk Ry., 236 U.S. 662 (1915); Am. Trust Co. v. Am. Ry. Express Co., 47 F. 2d 
16 (CCA 7th, 1931), cert. den. 284 U.S. 629. 

6 New York, N. H. & H. R. Co. v. York & Whitney Co., 102 N.E. 366 (Mass., 
1913), writ of error dis., 239 U.S. 631; Houston & T. C. R. Co. v. Johnson, 41 S.W. 
2d 14 (Tex. Civ. App., 1931). 

7 Atchison, T. & S. F. R. Co. v. Robinson, 233 U.S. 173 (1914); Chicago & 
Alton R. R. Co. v. Kirby, 225 U.S. 155 (1912); Gordon v. Kansas City Southern 
Ry. Co., 2 S.W. 2d 675 (Ark., 1928). 

8 See dictum in Great Northern R. Co. v. O’Connor, 232 U.S. 508, 515 een 
Cf., Pierce Co. v. Wells Fargo & Co., 236 U.S. 278 (1915); Chicago & E.1.R.R 
age v. Collins Co., 249 U.S. 186 (1919) ; Wall-A-Hee v. Northern Pac. Ry. Co., 41 

P. 2d 786 (Wash., 1935). 
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The second, that rate and rule provisions properly on file cannot 
be avoided or invalidated retroactively on any ground, including un- 
lawfulness, provokes the further examination submitted here. This 
conclusion goes to the validity of the contract of carriage when chal- 
lenged in terms of law or public policy. It means, practically, that the 
peculiar inviolability of tariff-governed contracts observed above is to 
be extended to preclude not only assaults based on the circumstances 
surrounding a particular transaction but also the substantive assault 
of illegality: 

“No intimation can be found in the Civil Aeronautics Act that a 


passenger or shipper should be entitled to relief from unlawful 
tariff provisions involved in past transactions. . . .’’® 


The argument runs like this: the Civil Aeronautics Act!® imposes 
on air Carriers a statutory duty to publish only “lawful” rates and rules; 
since the duty is statutory, the correlative remedies provided in the Act 
must be exclusive; the Act confers no power on the Board to give 
administrative relief — 7.e., award reparations; and, though common 
law remedies are expressly reserved, the courts cannot intercede be- 
cause such intercession would disrupt the pattern of uniformity which 
is a primary objective of legislation in this field. Therefore, unlawful 
rates or rules, once properly on file, can only be challenged as to their 
prospective operation, and the shipper or passenger who confronts 
them in a past transaction is left without his day in court.1? 


THE LAWFULNESS OF RATES AND RULES 


Long before the advent of regulatory legislation, in the last quarter 
of the Nineteenth Century, courts had imposed rigorous judicial stand- 
ards of integrity and performance on the activities of common carriers. 
The designation itself — “common,” as opposed to “private,” carriage — 
was a term that carried far more burdens than benefits in its train. 
Common carriers were answerable to all the general body of law 
affecting contracts, torts, and bailments. And, besides, they were com- 
pelled to serve all comers, up to the limits of capacity and the kind of 
service held out.12 They owed their passengers the highest degree of 
care and protective vigilance.1* With respect to property entrusted to 





9 Markham and Blair, op. cit., 291. 

10 Sec. 404, 52 Stat. 993, 49 USCA §484 (Supp. 1948). 

11 Another line of argument that approaches the same conclusion, albeit more 
moderately, is noteworthy in passing: Congress has, under the interstate com- 
merce clause, the undisputed power to regulate carrier-passenger and carrier- 
shipper transactions; Congress also has the power to delegate such regulatory 
powers to administrative agencies, and—subject to rigorous standardization re- 
quirements and constitutional limitations—through such agencies to the regu- 
lated parties themselves. On this theory, tariffs approved by the Civil Aeronautics 
Board would have all the force, but only the force, of enacted statutes. See, 
U.S. v. Standard Oil Co. of Indiana, 155 F. 305 (D.C. Ill., 1907), rev’d on other 
grounds, 164 F. 376, cert. den., 212 U.S. 579; Schechter v. United States, 295 
U.S. 495 (1935); Notes, 92 A.L.R. 1464 (1933), and 95 A.L.R. 1396 (1934). 

12 Missouri Pac. Ry. Co. v. Tucker, 230 U.S. 340 (1918) ; Atwater v. Delaware, 
L. & W. R. Co., 2 A. 803 (N.J., 1803). 

13 Stokes v. Saltonstall, 38 U.S. 181 (1839). 








*a@etere 


- 


176 JOURNAL OF AIR LAW AND COMMERCE 


them for carriage they were insurors, with strictly limited defenses later 
allowed.'* In the United States they could not exonerate themselves 
from liability for negligence, by contract or otherwise.'> Their rates 
and practices were subject to scrutiny for “reasonableness,’** while 
judicial relief was available to persons against whom unjust discrimina- 
tion had been practiced."7 


The original Interstate Commerce Act'® was not intended as an 
alteration of these standards. It purported only to strengthen the appli- 
cation of certain principles of the common law.” It was enacted not 
because new rights and duties were needed vis 4 vis the railroads, but 
because old remedies had proved inadequate — specifically in the area 
of extortionate rate-making and discriminatory practices.2° Tariffs 
were required to be published and posted to insure adequate publicity 
so that shippers and passengers could protect themselves, but they did 
not emerge as standards of lawfulness until 1903,24 and they were not 
required to be filed with the Commission until 1906.22 The Commis- 
sion’s prescriptive powers over rates were partially bestowed on it in 
1906” and subsequently enlarged in 19104 and 1920,?5 while its author- 
ity with respect to bill of lading terms and conditions, affecting car- 
rier’s liability for property, was open to question as late as 1918,?6 and 
has only been asserted by indirection since.?* 


There is nothing in this history to suggest an abandonment of 
traditional common law principles in favor of tariff provisions. It is 
true that the Commission’s importance as a substitute for the courts 





14 New Jersey Steam Nav. Co. v. Merchants Bank, 47 U.S. 344 (1848). 

15 Railroad Co. v. Lockwood, 84 U.S. 357 (1873) ; Bank of Kentucky v. Adams 
Express Co., 93 U.S. 174 (1876). 

16 Lewis-Simas-Jones Co. v. Southern P. Co., 283 U.S. 654 (1930); Smith 
v. C.& N. W. Ry. Co., 5 N.W. 240 (Wisc., 1880); Root v. Long Island R. Co., 21 
N.E. 403 (N.Y., 1889). 

17 York Company v. Central Raiiroad, 70 U.S. 105; A. T. & S. Railroad v. 
D. & N. O. Railroad, 110 U.S. 667 (1884); Banner Grain Co. v. Great Northern 
Ry. Co., 187 N.W. 161 (Minn., 1912). 

18 Enacted sub nomine ACT TO REGULATE COMMERCE, 24 Stat. 879 (1887). 

19 U.S. v. Hanley, 71 F. 672 (D.C. Ill., 1896); Tift v. Southern R. Co., 123 F. 
789 (C.C. Ga., 1903). 

20 See, 1 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION 46n., 285-6. 

21 With the passage of the ELKINS ACT, 32 Stat. 847. See SHARFMAN, op. cit., 
36. 

22 By the HepsurN ACT, 34 Stat. 584. Joint rates had been filed from the out- 
set, but only because they were “agreements, or arrangements” between carriers. 
See c. 104, §6, 24 Stat. 381, and c. 382, §1, 25 Stat. 856. 

23 The HEPBURN ACT, supra, gave only the power to establish maximum 
rates. Early attempts at Sewer gs had been arrested by the courts. J. C.C. v. 
Cincinnati, N. O. & T. P. R. Co., 167 U.S. 479 (1897). 

24 By the MANN-ELKINS ACT, 36 Stat. 539, permitting the Commission to 
suspend new rates, and to initiate changes on its own motion. 

25 By the TRANSPORTATION ACT OF 1920, 41 Stat. 456, which finally conferred 
the power to establish minimum rates. 

26 Alaska S. S. Co. v. U.S., 259 F. 718 (S.D. N.Y., 1918), dismissed as moot, 
253 U.S. 113. 

27 See, Domestic Bill of Lading and Live Stock Contract, 64 I. C. C. 357, 66 
I. C. C. 63 (1921). 




















































FURTHER OBSERVATIONS OF TARIFF PROVISIONS 177 


grew rapidly in certain areas, e.g., rate matters, and that its discretion 
was confirmed as exclusive in those areas by the innovation of the 
“primary jurisdiction” doctrine in the Abilene case.” It is also true 
that the Interstate Commerce Act was held to have brought all ques- 
tions of carriers’ liability for property within the ambit of federal law, 
by an adroit twist, in 1913, of language that had stood in the Act since 
1906 serving another purpose.”® But neither of these developments 
swept the whole field of liability. And neither suggests a total substi- 
tution of administrative protection, qua “statutory duty,” for the en- 
tire body of common law that stood, and stands, unchallenged. From 
the outset, the Interstate Commerce Act and its later counterparts have 
carried savings clauses, preserving common law remedies in express 
terms.*° The intent of Congress to leave the courts open to aggrieved 
passengers and shippers could not have been more forcefully indicated. 


Yet the full impact of the conclusion reached in the article being 
examined here is that all judicial standards have been scrapped, in so far 
as they may be contradicted or qualified by tariff provisions, in favor of 
the exclusive remedial powers of the regulatory agency — exercised pros- 
pectively only in the case of the Civil Aeronautics Board which does 
not have reparations powers.*! It is one thing to deprive private liti- 
gants of their judicial remedies against an established rate structure, 





28 Texas & Pacific Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907) holding 

that a shipper complaining of an unreasonable rate would be denied access to the 
courts, notwithstanding that they would otherwise have had jurisdiction, where 
an adequate administrative review (i.e., by the Commission) lay open to him. 
: 29 The CARMACK AMENDMENT, part of the HEPBURN AcrT, 34 Stat. 593 (1906), 
in establishing the liability of the initial carrier in through service for loss or 
damage during transportation by subsequent carriers, provided that such initial 
carrier “shall issue a receipt ... and shall be liable to the lawful holder thereof 
for any loss, damage, or injury” caused by itself or by such subsequent carriers. 
In Adams Express Co. v. Croninger, 226 U.S. 491 (1918), this language was held 
to indicate that Congress had intended to preclude the application of state law 
in cases of loss, damage, or injury to property moving subject to the Interstate 
Commerce Act. 

This raises a noteworthy question as to air carriers since the Civil Aero- 
nautics Act does not happen to contain such language. It may be argued that the 
Act does not reach loss and damage liability for property at all. Compare, 
Pennsylvania Railroad v. Hughes, 191 U.S. 477, (1903). But there are authori- 
ties from the “pre-Croninger” era to the contrary. See Southern Ry. Co. v. Reid, 
222 U.S. 424 (1912). Cf., Siwalk v. Pennsylvania-Central Air Lines, Inc., infra. 
Compare People v. Zook and Craig, 17 Law Week 4351 (U.S.S.C. Apr. 25, 1949). 

30 The original language: “. . . and nothing in this act contained shall in 
any way abridge or alter the remedies now existing at common law or by statute, 
but the provisions of such act are in addition to such remedies. ...” AcT TO 
REGULATE COMMERCE, 24 Stat. 387 (1887). This is carried forward to the 
present INTERSTATE COMMERCE AcT, 49 USCA §22, and is repeated in the Car- 
MACK AMENDMENT, 49 USCA §20 (11). Cf., COMMUNICATIONS AcT OF 1934, 48 
Stat. 1099, 47 USCA §414 (Supp. 1948); Motor CARRIER ACT OF 1935, 49 Stat. 
558, 563, 49 USCA §§316(j), 319 (Supp. 1948); FREIGHT FORWARDER ACT OF 
1942, 56 Stat. 295, 49 USCA §1013 (Supp. 1948). Language identical with that 
quoted above appears in the Civi, AERONAUTICS ACT OF 1938, 52 Stat. 1027, 49 
USCA §676 (Supp. 1948). 

31 This matter of reparations has not, however, been definitely settled. The 
Interstate Commerce Commission has no such powers under the MOTOR CARRIERS 
Act, cited supra, yet see, Bell Potato Chip Co. v. Aberdeen Truck Line, 48 MCC 
337 (1945); Park-Tilford Distillers, Inc., v. United Frt. Term., Inc., 46 MCC 735 
(1947). And see ftn. 55, infra. Cf., United States Rubber Co. v. Associated Trans- 
port, Inc., Doc. MC-C-871, Feb. 16, 1948. 
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as the courts have done in the Abilene case®? and its progeny, with the 
argument that to give relief would work an abhorrent prejudice against 
others who have paid the rate; it would be quite another to preclude 
recovery by a passenger for personal injury, or a shipper for negligent 
damage, with the same argument bolstering up a tariff disclaimer 
repugnant to the common law. 


Concededly, the standards of lawfulness provided for tariff provisions 
in the Civil Aeronautics Act may extend exclusively to some areas of 
liability and disability — and this though the Act may be interpreted 
to withhold the substitute remedy of review by the Board and the award 
of reparations. It cannot be conceded that they extend to all. 


THE ADEQUACY OF ADMINISTRATIVE SCRUTINY 


In order reasonably to imply any intent on the part of Congress 
to substitute the prospective power of the Civil Aeronautics Board for 
the retroactive power of the courts in dealing with unlawful tariff 
terms, it would have to be shown that the Board’s power is unequivo- 
cally conferred, and accurately and adequately delineated. This is not 
the case. There are, on the contrary, fatal gaps in the Board’s powers 
and duties. In the filing requirement itself, Section 403 (a) 83 matters 
other than rates, fares and charges — 7.e., terms affecting other liability 
— may be excluded altogether, in the discretion of the Board: 


“(a) Every air carrier and every foreign air carrier shall file 
with the Board, and print, and keep open to public inspection, tar- 
iffs showing all rates, fares, and charges for air transportation * * * 
and showing to the extent required by regulations of the Board, 
all classifications, rules, regulations, practices, and services in con- 
nection with such air transportation. . . .”34 (Emphasis supplied.) 
This option would be hard to explain if it had in fact been contem- 
plated that tariff provisions would fix all liability. And the Board itself 
has taken a position directly contrary to any such interpretation, by 
promulgating Par. (b) (6), Economic Regulations 224.1,°5 which pro- 
vides: 
“(6) The filing of a tariff with the Board in no way relieves an 
air carrier from liability for any violation of the Act or of regula- 
tions issued thereunder.” 
There was, moreover, an obvious reason for this administrative dis- 
claimer. As the Act is drawn, there is one situation in which the Board’s 
suspension and review powers — i.e., administrative vigilance to insure 
lawfulness — will not reach tariff provisions at all. Initial tariffs are 
immunized from suspension.*® If filing alone establishes the unassail- 





32 See note 28, supra. 

33 52 Stat. 992, 49 USCA §483(a) (Supp. 1948). 

34 Tbid. 

35 “Filing, Posting and Publishing of Tariffs by Air Carriers and Foreign 
Air Carriers”—Revised, 1940. 

36 Sec. 1002(g¢) 52 Stat. 1018, 49 USCA §632(g) (Supp. 1948): “(g) When- 
ever any air carrier shall file with the Board a tariff stating a new individual or 
joint (between air carriers) rate, fare, or charge for interstate or overseas air 
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ability of carriers’ tariff terms, then anything filed in an initial tariff 
would become unassailable — at least until the slower prescription or 
modification procedures* could be set in motion. 


Therefore it would be quite possible as a matter of right, apart from 
the possibility of inattention or oversight on the part of the Board’s 
tariff staff, for an air carrier to file provisions nullifying every one of the 
safeguards which passengers and shippers have been accorded in the 
past, and to rely on them as absolute exoneration before an injured 
litigant. Suffice it to enumerate a few, from the resources of a limited 
imagination: a disclaimer of responsibility for willful injury to passen- 
gers; a one-day notice requirement for the filing of damage claims; the 
privilege of refusing to carry at will. Congress itself would run afoul 
of the courts and the constitution if it essayed to legislate such things,** 
yet the carrier who slipped them into his tariff could not be brought 
to a judicial reckoning. 


JupicIAL REACTIONS 


In surface-carrier cases the courts have consistently followed the 
Abilene case in holding that no judicial review of lawfulness will be 





transportation or any classification, rule, regulation, or practice affecting such 
rate, fare, or charge, or the value of the service thereunder, the Board is empow- 
ered, upon complaint or upon its own initiative, at once, and, if it so orders, without 
answer or other formal pleading by the air carrier, but upon reasonable notice, to 
enter upon a hearing concerning the lawfulness of such rate, fare, or charge, or 
such classification, rule, regulation, or practice; and pending such hearing and the 
decision thereon, the Board, by filing with such tariff, and delivering to the air 
carrier affected thereby, a statement in writing of its reasons for such suspension, 
may suspend the operation of such tariff and defer the use of such rate, fare, or 
charge, or such classification, rule, regulation, or practice, for a period of ninety 
days, and, if the proceeding has not been concluded and a final order made within 
such period, the Board may, from time to time, extend the period of suspension, 
but not for a longer period in the aggregate than one hundred and eighty days be- 
yond the time when such tariff would otherwise go into effect; and, after hearing, 
whether completed before or after the rate, fare, charge, classification, rule, 
regulation, or practice goes into effect, the Board may make such order with 
reference thereto as would be proper in a proceeding instituted after such rate, 
fare, charge, classification, rule, regulation, or practice had become effective. If 
the proceeding has not been concluded and an order made within the period of 
suspension, the proposed rate, fare, charge, classification, rule, regulation, or 
practice shall go into effect at the end of such period: Provided, That this sub- 
section shall not apply to any initial tariff filed by any air carrier.” (Emphasis 
supplied.) 

37 Sec. 1002(d) and (f), 52 Stat. 1018, 49 USCA §642(d) and (f) (Supp. 

1948). 
38 It is enlightening to compare an enactment in which Congress seems clearly 
to have intended and achieved the result imputed to it here, in a narrow field and 
subject to precise limits. Section 406(f) of the FREIGHT FORWARDER ACT OF 
1942, 56 Stat. 288, 49 USCA §1006(f) (Supp. 1948), provides: 

“(f) Whenever in any investigation under this chapter, or in an investiga- 
tion instituted upon petition of the freight forwarder concerned, which petition 
is hereby authorized to be filed, there shall be brought in issue any rate, charge, 
classification, regulation, or practice of any freight forwarder, made or imposed 
by authority of any State, the Commission, before proceeding to hear and dispose 
of such issue, shall cause the State or States interested to be notified of the pro- 
ceeding. The Commission may confer with the authorities of any State having 
regulatory jurisdiction over the class of persons subject to this chapter, with 
respect to the relationship between rate structures and practices of such persons 
subject to the jurisdiction of such State bodies and of the Commission; and to that 
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undertaken with respect to rates.8® And the same result has been reached 
with respect to other tariff provisions which affect the consideration 
paid for a service rendered to whole classes of transportation users, ¢.g., 
distribution rules,*° routing practices,*! and freight classifications.*? In 
these cases, the paramount need for uniformity in the treatment of the 
entire class has been continuously remarked and relied upon: 

“If a shipper could recover ... for damages resulting from the 
exaction of a rate higher than that which would otherwise have pre- 
vailed, the amount recovered might, like a rebate, operate to give 
him a preference over his trade competitors. It is no answer to say 
that each of these might bring a similar action. . . . Uniform treat- 
ment would not result, even if all sued, unless the highly improbable 
happened, and the several juries and courts gave to each the same 
measure of relief. . . .””48 

This rationale has even been extended, with the same result, to cases 
where a large class of persons were distinguishable because some injury 
had been worked upon them — e.g., claimants challenging a notice 
requirement in connection with a reparations order.** 


But such cases are distinguishable from that of a claimant whose 
injury puts him in a small class among transportation users, or is not 
classifiable at all. In the latter, the argument for uniformity-at-any- 
price loses its weight. The passenger who has suffered personal injur- 
ies, for instance, or the shipper whose property has been destroyed, is 
not in a position where equality with other transportation users simi- 
larly situated is of much public concern. If he chooses to assault an 
allegedly unlawful provision which stands in his way, he does not there- 
by jeopardize the ‘assurance of uniform treatment” so zealously de- 





end the Commission is authorized, under rules to be prescribed by it, to hold joint 
hearings with any such State regulatory bodies upon any matters wherein the 
Commission is empowered to act and where the rate-making authority of a State 
is or may be affected by the action taken by the Commission. The Commission is 
also authorized to avail itself of the cooperation, services, records, and facilities 
of such State authorities in the enforcement of any provision of this chapter. 
Whenever in any such investigation the Commission, after full hearing, finds that 
any such rate, charge, classification, regulation, or practice causes any undue or 
unreasonable advantage, preference, or prejudice as between persons or localities 
in intrastate commerce on the one hand and interstate commerce on the other 
hand, or any undue, unreasonable, or unjust discrimination against interstate 
commerce, which is hereby forbidden and declared to be unlawful, it shall pre- 
scribe the rate or charge, or the maximum or minimum, or maximum and minimum, 
thereafter to be charged, and the classification, regulation, or practice thereafter 
to be observed, in such manner as, in its judgment, will remove such advantage, 
reference, prejudice, or discrimination. Such rates, charges, classifications, regu- 
ations, and practices shall be observed while in effect by the freight forwa 8 
parties to such proceeding affected thereby, the law of any State or the decision 
or order of any State authority to the contrary notwithstanding.” (Emphasis 
supplied.) 

89 Robinson v. B. & O. R. R., 222 U.S. 506 (1912); Mitchell Coal & Coke Co. 
v. Penna. R. R., 230 U.S. 247 (1918) ; Lewis-Simas-Jones Co. v. Southern P. Co., 
288 U.S. 654 (1931). 

40 Morrisdale Coal Co. v. Penna. R. R. Co., 230 U.S. 304 (1913). 

41 Northern Pac. Ry. v. Solum, 247 U.S. 477 (1918). 

42 Director General v. Viscose Co., 254 U.S. 498 (1921). 

43 Keogh v. Chi. & N. W. Ry., 260 U.S. 156 (1922), refusing to take jurisdic- 
tion in a rate action brought under the anti-trust laws. 

44 Phillips v. Grand Trunk Ry. Co., 236 U.S. 662 (1915). 
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fended in the rate cases. His problem — and his rights — would seem 
to be that of any ordinary litigant confronted with an unconstitutional 
statute or an illegal contract term. If he prevails, he gains a preference 
over those who have acquiesced or otherwise lost their remedies. But 
this alone has never shocked the judicial conscience. 


Such cases, clearly put, have been rare in the courts. The issue of 
lawfulness has often been obscured by other considerations; the cases 
are easily confused with the vast array of judicial precedent supporting 
the conclusive effect of tariffs as evidence of the contract of carriage.* 
But there have been a few, and when squarely invoked to do so the 
courts have worked their way to the correct result, applying their own 
standards of lawfulness to the challenged provision, in almost every case. 


Although some of the early opinions employed slightly intemper- 
ate language in affirming the force of tariffs without qualification, a 
clear note of caution was sounded in Kansas City S. R. Co. v. Carl, 227 
U.S. 639 (1913). There, affirming the validity of a released-value rate, 
the Court said: 


“The valuation the shipper declares determines the legal rate 
where there are two rates based upon valuation. He must take no- 
tice of the rate applicable, and actual want of knowledge is no 
excuse. . . .46 

“Both the adjustment of rates upon the class of articles based 
upon differences in valuation, as well as the acceptance of stipu- 
lations in the carrier’s bill of lading which affect the liability de- 
clared by the Carmack Amendment, are administrative duties of 
the Commission. To the extent that such limitations are not for- 
bidden by law, they become, when filed, a part of the rate.’’47 


In Boston & M. R. Co. v. Piper, 246 U.S. 439 (1918), the plaintiff 
had shipped cattle on a bill of lading which reduced the carrier’s lia- 
bility for negligent delay to the mere cost of extra feed consumed — 
thus conflicting with the time-honored standard that carriers cannot 
exonerate themselves from the consequences of their own negligence. 
Delay occurred, and the plaintiff sued for the full damages caused 
thereby. In a brief opinion which dismissed the cases on the eviden- 
tiary force of filed tariffs as inapplicable in this situation, the Supreme 
Court affirmed judgment for the plaintiff for the full amount of his 
damage: 

“In the bill of lading, now under consideration, there is an ex- 
press agreement limiting liability from unusual delay and detention, 


caused by the carrier’s negligence, to the amount actually expended 
by the shipper in the purchase of food and water for his stock 





_ , See, Markham and Blair, op. cit., 259-272, for copious citations. Even the 
injured passenger is bound by the contract eviden in applicable tariffs, of 
course, as he is not in a limited position among all other contracting parties. It 
is only his conflict with allegedly unlawful provisions affecting his recovery—a 
conflict which passengers as a class never encounter—that would, in the present 
analysis, entitle him to judicial intervention. 

46 227 U.S. at 652. 

47 Ibid., 654. 
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while so detained. This stipulation controvenes the principle that 
the carrier may not exonerate itself from losses negligently caused 
by it, and is not within the principle of limiting liability to an agreed 
valuation which has been made the basis of a reduced freight rate. 
Such stipulations as are here involved are not legal limitations 
upon the amounts of recovery, but are in effect attempts to limit 
the carrier’s liability for negligence by a contract which leaves prac- 
tically no recovery for damages resulting from such negligence. 
While this provision was in the bill of lading, the form of which 
was filed with the railroad company’s tariffs with the Interstate 
Commerce Commission, it gains nothing from that fact. The legal 
conditions and limitations in the carrier’s bill of lading duly filed 
with the Commissioner are binding until changed by that body 
(Kansas City Southern R. Co. v. Carl, 227 U.S. 639) ; but not so of 
conditions and limitations which are, as is this one, illegal, and 
consequently void.’’*8 (Emphasis supplied.) 


In Gooch v. Oregon Short Line R. Co., 258 U.S. 22 (1922) , Gooch 
was injured while traveling on a special “drover’s pass,’ issued pursu- 
ant to carrier's filed tariff and containing a 30-day notice requirement. 
He failed to give timely notice, and challenged the requirement, when 
the carrier pleaded it as a defense to his suit, on the ground that it was 
unreasonable. The court sustained the requirement on the merits, 
after a careful examination of its reasonableness, with three justices 
dissenting because they believed it should have been declared unrea- 
sonable.*® The case of Pacific S. S. Co. v. Cackette** presented a harsher 
notice requirement, 10 days, and a more aggravated injury, assault on 
a female passenger by one of the carrier’s employees. She was allowed 
to recover though she took no action for 10 months. The court first 
attempted to isolate her case and exclude it entirely from the workings 
of the regulatory pattern: 


“A tariff is ordinarily understood to be a system of rates and 
charges. The public, in dealing with a common carrier, are bound 
to take notice that it has filed a tariff of rates and charges, and are 
chargeable with notice of everything that is properly included in or 
related to such system of rates and charges. Rates for passenger 
transportation may be, as the court found in the Hooker case [233 
U.S. 97 (1914] directly affected by the degree of the carrier’s re- 
sponsibility for safe carriage and delivery of baggage. No pro- 
vision is found in the Interstate Commerce Act which relates to 
rights of action against carriers for damage or injuries from neg- 
ligence or assault. Notice of claims for such damages has no per- 
ceptible relation to rates and charges for transportation. . . .’’5° 


Then, however, it took an unequivocal stand: 


“We consider the foregoing considerations conclusive of the ques- 
tion here involved, but it may be added that the District Judges for 
the Western District of Washington have held that such a limitation 


48 246 U.S. at 445. 

49 See also, Northern P. R. Co. v. Wall, 241 U.S. 87 (1916), and St. Louis, J. 
Mt. & So. Ry. Co. v. Starbird, 243 U.S. 592 (1917), upholding notice requirements, 
in connection with claims for damages to property, as reasonable—on the merits. 
498 8 F. 2d 259 (CCA 9th, 1925), cert. den., 269 U.S. 586. 
508 F. 2d at 261. 














FURTHER OBSERVATIONS OF TARIFF PROVISIONS 


of time for presentation of a claim for injury to a passenger, al- 
though printed upon the face of the ticket, is void as unreasonable. 
Blackwell v. Alaska S. S. Co. (W.D. Wash., 1923) 1 F. 2d 334,’5! 


Tariff provisions filed by air carriers have been attacked in the 
courts on the ground of unlawfulness twice in the life of the Civil 
Aeronautics Act. Neither case is entirely satisfactory, as the issue here 
under consideration does not seem to have been artfully pleaded or 
exhaustively considered. One, Adler v. Chicago and Southern Air 
Lines, Inc., is probably unsound.” In the Adler case, the plaintiff sued 
for damages incurred when the defendant air line cancelled a scheduled 
flight. ‘The air line defended on the basis of its tariff rule authorizing 
cancellation. Plaintiff challenged the rule as unreasonable. The court, 
relying on the Abilene case,** dismissed the complaint with the asser- 
tion that the Civil Aeronautics Board had exclusive jurisdiction to 
pass on the lawfulness of the rule in question.** 


The second case, Siwalk v. Pennsylvania-Central Airlines Corp.,5* is 
more illuminating. There the carrier had filed a tariff rule to the effect 
that “liquids” would not be accepted as baggage. A bottle of mouth- 
wash, packed with plaintiff's personal effects, was broken, concededly 
by negligent loading and handling, and plaintiff sued for the resulting 
damage. It happened that plaintiff was an intrastate passenger, which 
introduced the additional question of whether the tariff should control 
at all,°> but, assuming an affirmative answer to this, the court allowed 
recovery, observing that: 


“In my opinion the regulations should be construed so as not to 
bar a reasonable quantity of toilet liquid for personal use in a trav- 
eler’s case.” 





51 Jd. See also, Union Pac. R. R. Co. v. Burke, 255 U.S. 317 (1921), (filed 
released-value provision held void for failure to give option); Hrie R. Co. v. 
Steinberg, 113 N.E. 814 (Ohio, 1916), (filed limitation of liabilty for luggage lost 
held void) ; Southern Ry. Co. v. Porter, 44 S.E. 2d 688 (Ga., 1947), (filed released- 
value provision held void where option unreasonable). Cf., St. Louis S. W. Ry. v. 
Spring River Co., 286 U.S. 718 (1915); Warehouse Co. v. U.S., 283 U.S. 501 
(1931) ; Baltimore & O. R. Co. v. U.S., 305 U.S. 507 (1939). 

5241 F. Supp. 366 (E.D. Mo., 1941). Cf., Markham and Blair, op. cit., 281-3. 

53 Supra, note 28. 

54 Which the Board subsequently did, 4 CAB 113 (1943), without consider- 
ing the fact that under the Civil Aeronautics Act it is without power to make 
findings with retroactive effect. Its conclusions, sustaining the rule, ended the 
matter. See, Jones v. Northwest Airlines, Inc., 157 P. 2d 728 (Wash., 1945). 
Cf., Schwartzman v. United Air Lines, 6 FRD 517 (D.C. Neb. 1947). Of course tf 
the Board had found the rule to be unlawful, and if the court had then allowed 
recovery (as its opinion implied it would), the correct result, of preserving to 
the plaintiff his right to have lawfulness tested, would still have been approached, 
albeit in the administrative forum only, and by indirection. Compare the pro- 
cedure developed under the Motor Carrier Act of 1935, supra, note 31. his 
approach raises obvious difficulties: there is no period of limitation applicable 
to such retroactive reviews; the Board’s finding would be subject to separate 
appeal; it could be a matter of years before plaintiff’s primary cause of action 
was so much as established. 

54a 1 Avi 900 (Cir. Ct., Wayne Co., Mich. 1940). 

55 See supra, note 29. It was indicated that under local (Michigan) law the 
rule would have been voided as a stipulation purporting to relieve the carrier from 
liability for negligence. 
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For all its gentleness, this finding amounts to a judicial reformation of 
the challenged rule. And note how, on such a set of facts, the uniform- 
ity-at-any-price argument breaks down: the rule could have been im- 
munized from attack on that basis only by persuading the court that to 
allow Mrs. Siwalk to recover would have prejudiced other passengers 
who had suffered similarly in the past to an extent repugnant to public 


policy. 
CONCLUSION 


On the basis of the foregoing analysis and authorities, it does not 
seem clearly established that all tariff provisions become, from the 
mere act of filing, unassailable. They are the contract of carriage. But 
like any other contractual terms, they may be challenged for unlawful- 
ness in the courts. And though some may be held sacrosanct out of 
respect for the desirable aim of treating all shippers and passengers 
alike, there are others which do not seem to affect this aim substan- 
tially.5® The line has not been sharply drawn, in the few adjudicated 
cases where it has been questioned. It probably lies between those situ- 
ations, on the one hand, where the plaintiff is one of many shippers 
or passengers similarly affected by the challenged provision, and those, 
on the other, where he complains of an effect peculiar to himself or to 
the members of a small class of transportation users. 

If the courts do not recognize such a line of demarcation, the Board 
will probably be forced to adopt the unsatisfactory, compromise posi- 
tion suggested in the Adler case, making retroactive findings on the 
basis of which judicial relief can subsequently be obtained, and this 
would, of course, expose all provisions to the risk of overthrow. Motor 
carriers once stood where air carriers stand today with respect to their 
duties as common carriers; the want of equity in their position led the 
Interstate Commerce Commission to fashion jurisdiction for itself: 


“To hold that a motor carrier which has violated any of these 
prescribed duties is immune to civil liability to one injured thereby 
while rail and water carriers similarly offending must respond in 
damages would be not only at variance with the fundamental rule of 
ubi jus ibi remedium but would also disregard the provisions of 
[the] sections . . . which preserve all common-law and statutory 
remedies.”57 





56 The courts have sometimes referred to the peculiar qualifications of the 
regulatory agency, as a body of experts, to rule on the complicated questions 
resented. See, Morrisdale Coal Co. v. Pennsylvania R. Co., 230 U.S. 304 (1918) ; 
ennsyvania R. Co. v. Puritan Coal Min. Co., 2837 U.S. 120 (1915); Pennsylvania 
R. Co. v. Sonman S. C. Co., 242 U.S. 120 (1916). This consideration, as a substi- 
tute for the uniformity-at-any-price argument, would seem to apply with identical 
results. The “reasonableness” of rates, and some practices, is a notoriously com- 
plex issue. The lawfulness of other stipulations is not. 
57 Bell Potato Chip Co. v. Aberdeen Truck Line, supra, note 31. 
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77> 52 nations meeting at the Chicago Aviation Conference in 1944, 

the last Winter of World War II, were confronted with the com- 
manding fact that global conflict had thrust aviation into a new era of 
world-wide dimensions, unparalleled in the past, and the unprecedented 
progress of the war years prophesied continual and ever increasing 
change in the post-war period. The Conference, one of the earliest 
efforts in international planning emerging from this second World War, 
thus faced a double task — the achievement of a basic agreement on 
international civil aviation principles suitable to the new international 
environment and the creation of an institution which could evolve and 
whose technical standards could be amended consonant with the antici- 
pated expansion in this highly technical field, latent with national polit- 
ical and economic implications. 


The Chicago Conference’s attention was centered primarily on the 
basic conflict between the British and American views on the economic 
regulations of air transport.1 The British conceived of the ultimate 
goal of international aviation planning as the control of competition 
between states by an international organization. The American posi- 
tion was predicated on the principle of removal of state restrictions on 
international flight, so that aviation might expand beyond national 
boundaries unfettered by the doctrine of air sovereignty. Compromise 
proving impossible in 1944, the Chicago conferees tended to observe 
the traditional approach that international organizations should func- 
tion primarily as coordinating and advisory bodies, with states retain- 
ing freedom of action in all matters not specifically restricted by any 
of the Convention covenants. 





e J. C. Cooper, Internationalization of Air Transport, 2 Air Affairs 546 
(1949); T. Burke, Influences Affecting International Aviation Policy, 11 Law & 
Contemp. Prob. 598 (1945-46). 
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The Convention on International Civil Aviation was designed to 
replace the Paris Convention of 1919? and the Habana Convention of 
19288 and to create the “first real world organization for civil aviation.’ 
Unlike many multipartite treaties covering the so-called ‘“‘specialized” 
fields of international relations, it includes in one instrument general 
legal commitments as well as the constitution of a permanent organiza- 
tion. Its 96 articles are divided into four parts: Parts I and III relating 
to air navigation and transport principles respectively; Part II set- 
ting forth the Constitution of ICAO; and Part IV relating to such 
heterogeneous topics as disposition of disputes over interpretation, 
registration of aeronautical agreements, the annexes, and amendment 
procedure. The Constitution provides for two basic organs within the 
agency — an Assembly representing all the contracting States and a 21 
nation Council elected by the former. The criteria determining the 
Council’s composition suggest the principle adopted in many post-war 
inter-state agencies, that states possessing the major interest and power 
in the specialized field for which the agency is designed, shall be ac- 
corded greater influence in policy-making.* Consequently, Council 
members are to be selected on the basis of their contribution to the 
provision of facilities for air navigation, their importance in air trans- 
port, and their geographical position so that major world areas may be 
represented.? The character of the Council assumes special interest, 
for it is upon this body that the principal functions of the agency 
devolve. 


AMENDMENTS TO THE CONVENTION PROPER 


The organization assumes some quasi-judicial authority in its role 
of interpreting the Convention, its Annexes, and infractions thereof, 
and it also may undertake broad administrative tasks such as the opera- 
tion of navigation facilities on the request or consent of a state.® It 
possesses few powers of a legislative character within the accepted 





2 Convention Relating to the Regulation of Aerial Navigation, Oct. 18, 1919, 
11 League of Nations Treaty Ser. 174 (1922); also Dep’t. State No. 2148 (1944). 
The Convention came into force in 1922 and was adhered to by 37 States and the 
Saar Territory; four States subsequently denounced it. 

3 Commercial Aviation Convention Between the United States of America and 
Other American Republics, Feb. 20, 1928, U. S. Treaty Ser. 840 (1929). The 
Convention was ratified by the United States in 1931; eleven States in the western 
hemisphere were parties to the treaty. 

4J. C. Cooper, THE RIGHT TO FLy 157 (1947). The Paris Convention was 
ratified by western Europeon states primarily; the United States, Russia, China 
and the majority of South and Central American States did not subscribe to the 
treaty. 

5 Convention on International Civil Aviation: INTERNATIONAL CIVIL AVIATION 
CONFERENCE, Chicago, Illinois, Nov. 1 to Dec. 7, 1944, Final Act and Related 
Documents, Appendix II, Dept. of State No. 2282, Conference Ser. 64 (1945). 

6 The use of this principle in specialized agencies appeared initially in the 
1920 Constitution of the International Labor Organization, drafted at the Paris 
Peace Conference. THE TREATY OF VERSAILLES AND AFTER, Dept. of State No. 
2724, Conference Ser. 92 (1947), Pt. XIII, Art. 7 (393) at 701. 

7 Convention on International Civil Aviation, Art. 50 (b), supra note 5. 

8 Convention on International Civil Aviation, Art. 71, supra note 5. 
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meaning of the term — the power to enact rules obligatory on all mem- 
ber states whether or not they agree, thus overruling the will of a dis- 
sentient minority. The rights and obligations of a state established 
in the Convention may not be altered without its consent. Changes in 
or amendments to any of the 96 articles require preliminary approval 
by a two-thirds vote of the Assembly, and “come into force” when rati- 
fied by two-thirds of the contracting parties or a greater number if the 
Assembly so designates. Such amendments, however, change the rights 
and obligations of the ratifying states only.2 Time may thus work to 
subject states to diverse obligations and rights; the only escape from 
the destruction of the uniform character of the Convention lies in the 
power conferred upon the Assembly to provide, in its resolution ap- 
proving the amendment, that non-ratifying states will cease to be par- 
ties to the Convention. This course of action by the Assembly risks 
possible reduction in the number of participating states, although it 
accords to the plenary body quasi-legislature power. 


ADOPTION AND AMENDMENT OF INTERNATIONAL STANDARDS 


The 1919 International Convention regulating Aerial Navigation 
and the Commission it created have been cited frequently as breaking 
new ground in international law-making techniques, primarily because 
of the authority accorded to the Commission to amend the Annexes to 
the Convention which established air navigation rules.!° Although 
the Annexes related to technical matters exclusively, the innovation 
has been singled out as exemplifying the conferral of legislative power 
of a limited character on an international body. The Chicago Con- 
vention does not perpetuate this innovation although its provisions for 
enacting international aviation rules are patterned after the 1919 model. 
The Council is vested with substantial responsibility for adopting and 
amending “international standards and recommended practices and 
procedures” pertaining to such subjects as rules of the air, communi- 
cations systems and customs and immigration procedures, embracing in 
all a list of eleven topics specifically referred to in the Convention; and 
“such other matters concerned with the safety, regularity, and efficiency 
of air navigation as may from time to time appear appropriate.”"! The 
breadth of subject matter suggested by this concluding phrase negates 
the conclusion that the Council’s mandate is constitutionally limited 





8 Convention on International Civil Aviation, Art. 94, supra note 5. 

10 Convention Relating to the Regulation of Aerial Navigation, Art. 34 (c), 
supra note 2. 

11 Convention, Art. 37, supra note 5. The eleven subjects specifically listed 
which may be the subject of international standards and recommended practices 
are: communications systems and air navigation aids, including ground marking; 
characteristics of airports and landing areas; rules of the air and air traffic 
control practices; licensing of operating and mechanical personnel; airworthiness 
of aircraft; registration and identification of aircraft; collection and exchange of 
meteorological information; log books; aeronautical maps and charts; customs and 
immigration procedures; aircraft in distress and investigation of accidents. 
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to the usual conception of ‘technical matters.”!? Much effort at the 
Chicago Conference was channeled toward the preparation of twelve 
such air codes designated also in the Convention, for convenience, as 
‘“Annexes.”!3 Intended originally to be attached to the Convention 
when drafted at Chicago, in line with the precedent of the Paris Con- 
vention, the twelve Annexes emerged in draft form for submission to 
the States for further study and eventual adoption by the Organiza- 
tion.1* Nine Annexes have been adopted by the Council as of March 
1949.15 The objective of these codes which are to “become part of fixed 
international law” is to insure that “aircraft, flying in all parts of the 
world, will comply with the same standards, follow the same procedures, 
give and recognize the same signals, everywhere.’ 


The drafting and arrangement of the provisions of the Convention 
relating to the establishment and amendment of international stand- 
ards and recommended procedures as Convention Annexes tend to 
obscure the three basic steps involved in the enactment of these codes 
into international air law. The initial step in the intricate procedure 
for enactment of such Annexes is undertaken by the Council of the 
Organization as one of its fourteen mandatory functions and consists 
of the adoption of a standard or recommended practice by a two-thirds 
vote of the Council at a meeting called for that specific purpose.’* In 
contradistinction to the procedure established by the Paris Conven- 
tion, the standards and recommendations or amendments thereto do 
not assume the character of law by the Council’s action alone, but are 
subject to what may be designated as a referendum among contracting 
States. This referendum, the second step in the adoption of an Annex, 
provides for its submission to the States for a period of three months 





12 The question of the scope of the phrase, “such other matters concerned 
with the safety, regularity, and efficiency of air navigation,” was raised in meet- 
ings of the Economic Commission of the Second Assembly. Objection was offered 
to the suggestion that standards and recommended practices might also relate to 
insurance requirements on air transport risks on the grounds that Article 37 
should not be used to trespass into the realm of “political” matters. The Com- 
mission deleted the recommendation for a standard from its report but did not 
commit itself on the legality of resorting to the procedure of Article 37 to achieve 
uniformity in economic and political matters as well as those more clearly related 
to technical subjects. Hconomic Commission, Minutes of the 12th Meeting, June 
16, 1948, ICAO Doc. No. 5672, A2-EC /56, 18/6/48. 

13 Convention, Art. 54 (1) and 90, supra note 5. 

14 Resolution II, Draft Technical Annexes, supra note 5. 

15J]CAO Monthly Bulletin, May 1949. The nine Annexes adopted cover the 
following topics: rules of the air; licensing of pilots and air crews on international 
routes; a codes; aeronautical maps and charts; dimensional prac- 
tices in air ground communications; operation of aircraft, scheduled international 
air services; aircraft nationality and registration marks; airworthiness of air- 
craft; and facilitation of international air transport. 

16S. W. Morgan, International Civil Aviation Conference at Chicago, What It 
Means to the Americas, BLUEPRINT FOR WORLD CIVIL AVIATION, Dept. of State No. 
2348, Conference Sec. 70, at 12 (1945). 

17 The voting provisions set forth in Article 90 relate to the “adoption” of 
Annexes, but it would seem that they also govern subsequent amendment pro- 
cedures. Presumably Annexes will be most frequently prepared by the divisions 
of the Air Navigation Commission as suggested by C. X and Art. 54 (m) of the 
Convention. The Annex on Facilitation of Air Transport was prepared by the 
Air Transport Committee. 
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or longer, during which States may notify the Council of their dis- 
approval. If a majority of States do not object to the measure within 
this period, it enters into force and becomes a supplement or Annex to 
the Convention. The third and final step involves the application of 
the standard by contracting States within the period established by the 
Council; however, any state finding it impracticable to comply in all 
respects with an international standard or procedure may exempt itself 
from obligation to comply by notifying the Organization immediately 
of the variance in its own regulations.’® 


While it is apparent that the standards adopted by this process, or 
subsequent amendments thereto, “are not to be given compulsive 
force,” this has not been deemed a serious impediment to their general 
application. It has been predicted that “states will wish in their own 
interest” to adhere to these international aviation codes.’® By the terms 
of the Convention, each state undertakes to collaborate “in securing the 
highest practicable degree of uniformity.” Moreover, certain privi- 
leges mutually accorded to States by the Convention may be denied 
parties failing to comply with international standards. Licenses and 
certificates of competency and airworthiness issued by States, which do 
not meet a minimum standard established by the Organization, need 
not be recognized as valid by other contracting States. Aircraft or per- 
sonnel failing to satisfy international standards may not participate 
in international navigation without the permission of foreign States 
into which they enter.?° These provisions provide a form of sanction 
against non-conforming states and offer additional incentives for uni- 
form application. 


The legislative procedure employed in the development and amend- 
ment of air standards and practices has been criticized as a “retrograde 
step” in constitution-making and relatively restrictive when contrasted 
with the provisions of the Paris Convention which conferred upon the 
plenary body of the Organization full and final authority to alter the 
technical Annexes to the Convention, effective on notification to con- 
tracting States.21_ The heterogenous state of development of aviation 
throughout the world, in addition to the economic difficulties flowing 
from the war, have been advanced as necessitating provision for non- 
compliance.?? Moreover, objections by States to the acceptance of treaty 





18 Article 38 also provides that “in the case of amendments to international 
standards, any State which does not make the appropriate amendments to its 
own regulations or practices shall give notice to the Council within sixty days of 
the adoption of the amendment. .. .” 

19 E. Warner, The Chicago Air Conference, Accomplishments and Unfinished 
Business, BLUEPRINT FOR WORLD CIVIL AVIATION, supra note 16 at 27. 

20 Convention, Art. 33, 39, and 40, supra note 5. 

_ #2LC. Parry, Introductory Note to Constitutions of International Organiza- 
tions 23 Brit. Y. B. Int. L. 460 (1946) ; C. W. Jenks, Some Constitutional Problems 
of International Organizations, 22 Id. at 68 (1945). 

(194g). International Civil Aviation Organization, 18 Dep’t. State Bull. 465 
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obligations which they have not approved may have necessitated placing 
the standards on a voluntary basis. 


DEVELOPMENT OF AMENDMENT PROCEDURES BY THE CHICAGO 
CONFERENCE 


An examination of the documents of the Chicago Conference re- 
veals that the Convention amendment procedure was subjected to ex- 
tended study while the provisions relating to the adoption and amend- 
ment of international standards and procedures were less carefully 
scrutinized. Committee I of the Conference devoted itself to the draft- 
ing of the Convention and was in turn divided into three subcommittees 
correspondingly roughly to three of the four parts of the Convention 
as finally enacted.28 The American and Canadian Convention pro- 
posals were adopted as a basis of discussion in the subcommittees of 
Committee I. The provisions regarding the establishment of stand- 
ards in the American proposal substantially resemble the first two steps 
required under the Chicago Convention. Standards and amendments 
thereto were to be “drawn up by the Executive Council, approved by 
two-thirds of the votes present, and submitted to each member State of 
the Assembly”; they were to become effective “within a prescribed time 
after their submittal to each State member of the Assembly, unless a 
majority of the State members of the Assembly have registered their 
disapproval” within a time prescribed by the Council. Moreover, the 
contracting States were to agree to act in accordance with any regula- 
tions established by the Organization.*® The discretion accorded States 
in accepting or rejecting international regulations under the Chicago 
Convention was not anticipated by the original American plan. The 
Canadian Convention proposals followed more closely the Paris Con- 
vention, and proposed that amendments to the standards should be 
binding on the member States as soon as adopted by the Assembly by 
at least two-thirds of the total possible votes.”¢ 


The American plan for amending the basic law of the Convention 
imposed a duty on the Executive Council to initiate and receive sug- 
gested modifications. Amendments approved by a three-fourths vote 
of those present in the Council were to be passed to the Assembly for 
majority approval of that body. All amendments so approved were to 
become effective only if they received unanimous ratification by the 





23 INTERNATIONAL CIVIL AVIATION CONFERENCE, Resolution 2 of Committee I, 
Doc. No. 44, 1/3, I PROCEEDINGS OF THE INTERNATIONAL CIVIL AVIATION CONFER- 
ENCE 549 (1948); adopted at the first meeting of Committee I, Nov. 3, 1944, 
— Minutes of Organization Meeting of Committee I, Doc. No. 46, 1/4, Id. 
at 532. 

24 Minutes of the Second Meeting of Subcommittee 1 of Committee I, Nov. 7, 
1944, Doc. No. 102, I1/1/2, Id. at 647. 

25 Proposal by the Delegation of the United States of America of a Convention 
on Air Navigation, Doc. No. 16, 1/7, Art. 24 (5) (6) and Art. 25, Jd. at 554. 

26 Revised Preliminary Draft of an International Air Convention (prepared 
for the Canadian Government), Doc. No. 50, 1/7, Art. 50 (2), Jd. at 570. 
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States.27_ In contrast, the Canadian plan suggested a simpler and less 
restrictive approach to change. Amendments to the Convention arti- 
cles were to be examined and adopted by the Assembly by majoritv 
vote. They were to become effective on ratification by a number of 
states to be subsequently designated, presumably by less than unani- 
mous membership ratification.”® 


The divergent views of the United States, Canada, and Great Brit- 
ain regarding the economic control of aviation led to a closed confer- 
ence of the three powers from November twelfth to twentieth. The 
draft proposal which emerged from the joint effort, a partial draft of 
“sections of an International Air Convention relating primarily to 
Air Transport,” adopted the American plan for amendment of inter- 
national standards.”® No provision for alteration of the Convention 
proper was included in this joint draft. A joint subcommittee formed 
to consider the three-nation proposal suggested to its drafting commit- 
tee that it insert a provision for amendment of the Convention iself by 
a two-thirds vote of the Assembly, subject to ratification by all contract- 
ing States.°° The drafting committee liberalized the suggested pro- 
cedure for amendment of the Convention so that unanimity in ratifi- 
cation would not be required for the effectiveness of an amendment, 
although only ratifying States would be bound.*! A Committee of 
Legal Advisers, asked to consider this article in the light of constitu- 
tional difficulties, proposed two alternative drafts. The first draft 
followed the pattern established by the drafting committee. The sec- 
ond draft was divided into two sections*?: 

(1) Amendments to the Convention may be proposed by the Assembly by 

a two-thirds vote of those present. A proposal for an amendment 
adopted by the Assembly shall be submitted to each Contracting State 
for ratification in accordance with the constitutional practice of the 
State. An amendment shall take effect one year after it has been 
ratified by two-thirds of the Contracting States. This two-thirds 
majority shall include two-thirds of the Member States of the 
Council. 

(2) At any time during the six months following the ratification of an 
amendment by the necessary majority, any Contracting State which 
has not ratified the amendment may inform the Council that it dis- 
sents therefrom; in that case it shall not be bound by the amendment 
but shall cease to be a member of the Organization as soon as the 
amendment takes effect, notwithstanding anything to the contrary 
elsewhere in this Convention. 





27 Art. 24 (2), supra note 25. 

28 Art. 50 (1) and 3 (1), supra note 26. 

29 Section of an International Air Convention Relating Primarily to Air 
Transport, Art. 19 (8), Doc. No. 358, 1/18, IV/6, Nov. 20, 1944, I PRocEEDINGS 
OF THE INTERNATIONAL CIVIL AVIATION CONFERENCE 418 (1948 y 

30 Minutes of Second Meeting of Joint wen, sf Committees I, III, 
IV, Doc. No. 398, 1/23, III/38, IV /16, Nov. 25, 1944, Id. at 4 

31 Revised Draft of Document 358, Art. 19 (3), Doc. an " (358) 1/25, III /39, 
IV/19, Nov. 26, 1944, Id. at 404. 

32 Third Revised Draft of Document 358, (Articles to be Distributed among 
Parts II, III, and IV, and renumbered accordingly), Art. 19 (3), Doc. No. 442, 
1/44, III /56, IV /38, Nov. 29, 1944, Id. at 375. 
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Discussion of these two alternatives in the joint subcommittee 
indicated that the majority of the conferees considered the second 
alternative objectionable on two grounds: namely, that it would force 
a non-ratifying state to withdraw from the Organization and that some 
States would encounter constitutional limitations in agreeing to be 
bound by amendments which they did not ratify. The United States 
delegation indicated that it would have to enter a reservation, if the 
second draft were adopted,** although it has approved similar pro- 
visions in other international conventions. 


The second draft proposal of the Committee of Legal Advisers fol- 
lowed the amendment provision of the Covenant of the League of 
Nations; it also suggested a pattern subscribed to in other inter-state 
agencies of this post-war period in that it accorded to members of the 
Council, an organ representative of the principal powers in aviation, 
a special voting prerogative. At the same time it provided for legisla- 
tion by a qualified majority which was empowered, in effect, to bind 
the minority by its decisions although the latter might escape by with- 
drawing from the organization. It thus sought to maintain among the 
members consistent convention obligations at all times. The principle 
that dissent automatically terminates membership was ultimately modi- 
fied and incorporated into the first of the two drafts prepared by the 
Legal Advisers. After further rephrasing, it accorded to the Assembly 
discretionary power to determine whether an amendment was sufh- 
ciently important to justify automatic termination of the Convention 
engagement if not ratified. 


The provisions regarding international standards which appeared 
in the three-power draft remained unchanged. The draft of the sub- 
committee preparing Part I of the Convention embracing air naviga- 
tion principles, which was ultimately combined with the revised 
three-power draft, included the article which destroyed the obligatory 
force of the standards envisaged in the United States and three-power 
proposals.** 


EARLY ATTEMPTS AT LAW-MAKING 1N INTERNATIONAL AGENCIES 


The Chicago Conference, meeting in the last winter of World War 
II, a half year before the United Nations Organization assumed concrete 
form, could draw principally on the experiences of the pre-war inter- 
national bodies in approaching the task of constitution-making.*> A 





33 Minutes of the Eighth Meeting of the Joint Subcommittee of Committees 
I, III, IV, December 1, 1944, Doc. No. 460, 1/58, III /66, IV /48, Id. at 488. 

34 Second Supplement to Second Interim Report of Drafting Committee of 
Subcommittee 2, Committee I, Chapter VI, Art. 832 and 338, Doc. No. 487, 1/2/38, 
Nov. 30, 1944, Jd. at 668. 

35 The United Nations Relief and Rehabilitation Administration, a tempor- 
ary agency created in November 1943, and the United Nations Food and Agricul- 
tural Organization, whose constitution was published in July 1943, were the only 
two specialized agencies of the post-war or war period which preceded the Chicago 
Conference in order of organization. 
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perusal of pre-war international organizations would seem to reveal 
that, although the rule of unanimity in voting procedures in such or- 
gans has seldom been consistently adhered to, few organizations have 
been endowed with essential law-making powers.°® Some organizations, 
however, have been accorded or have gradually assumed through prac- 
tice a large degree of legislative power in affecting changes in the basic 
convention of the organization and in other instances by adoption of 
rules supplementary to the fundamental treaty obligations. 


The Universal Postal Union stands forth as the classic illustration 
of international bodies in which the unanimity rule has been aban- 
doned in the interest of more effective international organization.®* 
In 1874 a conference of 22 states, including the United States, produced 
the first Postal Convention establishing the “General” Postal Union. 
The inevitability of rapid change in this technical field was recognized 
even in this first conference and accordingly the delegates incorporated 
into the Convention provision for periodic Congresses of the Union to 
be “held with a view of perfecting the system of the Union, of intro- 
ducing into it improvements found necessary. . . .”°* The Convention 
provided for one vote for each country in these Congresses but omitted 
any reference to voting requirements for effecting the contemplated 
changes.°® Congresses meeting in subsequent years adopted their own 
rules of procedure by a majority vote, providing for decisions of the 
Congress, including changes in the basic agreement itself, by a majority 
vote also.*® Ratification of the Convention was called for but the possi- 
ble limitations of legislating ad referendum were mitigated by provid- 
ing that the Convention would come into effect on July 1, 1875, 


repealing all previous commitments.*! Subsequent revisions of this | 
provision over the years have resulted in offering members the choice || 
of accepting changes in the Convention on a fixed date or withdrawing |) 
from the Union, for earlier conventions are annulled by the entry into | 
force of the new engagement. The benefits of freedom of transit for a ' 


state’s mail have made withdrawal extremely unattractive and the prac- 
tice has therefore emerged of treating Conventions as effective on the 





36 C. A. RICHES, MAJORITY RULE IN INTERNATIONAL ORGANIZATION 293 (1940). 

37 Treaty Concerning the Formation of a General Postal Union, 1874, 19 U.S. 
Statutes at Large 577 (1877), The last Congress met in 1947, see 17 Dep’t. State 
Bull. 585 (1947). 

38 Art. 18, Ibid. 

39 Beginning at the Paris Congress of 1878, the principle of one vote per 
country has been substantially modified in effect by granting to colonial posses- 
sions separate votes despite almost continuous opposition from non-colonial pow- 
ers. See L. B. Sohn, Multiple Representation in International Assemblies, 40 Am. 
J. Int. L. 79-84 (1946); also, L. S. WooLr, INTERNATIONAL GOVERNMENT, 198-99 
(1916). A draft convention, prepared by Germany, in 1874, which furnished the 
basis of discussion, provided that “no modification may be proposed to the present 
convention affecting the rates and the question of transit, unless by the unanimous 
consent of the Union representatives at the Congress.” This more rigid procedure 
was rejected. J. F. Sly, The Genesis of the Universal Postal Union, International 
Conciliation 407 (1937). 

40 L. S. WooLF, op. cit. supra note 39 at 192, 194. 

_. 41 Treaty of 1874, Art. 19, 20, supra note 37. Article 19 also provided for 
withdrawal on one year’s notice after the expiration of three years. 


193 










194 JOURNAL OF AIR LAW AND COMMERCE 


prescribed date, without waiting for ratifications which may be delayed 
for several years.*? Congresses have evolved into a permanent legisla- 
tive organ by the combination of three factors: treaties which were 
unique in providing for their application on a definite date, abrogating 
all previous engagements; a practice of achieving decisions by a majority 
vote; and most important, a tacit acceptance by a dissenting minority 
that the association’s practical value outweighed the possible disadvan- 
tages which might flow from acceptance of the majority’s wishes. 


It has been emphasized that the legislative techniques adopted by 
the Union may have resulted principally from the nature of its work 
and the character of its delegates. The Union would obviously be 
deemed a “non-political” organization under a League of Nations 
classification which has been interpreted by one writer to designate 
the regulations of international activity pertaining chiefly to the inter- 
ests of individuals in contrast to the relations between states as ‘‘political 
units.”** In addition, the drafters of the 1874 Convention and the 
delegates to the subsequent periodic Congresses have been primarily 
men technically trained in the field whose primary concern is efficient 
functioning of the Union.* 


The Postal Union of the Americas and Spain, born in 1921, followed 
the legislative pattern of the world-wide Union.*® Modifications of 
the basic law of the Union may be effected by the Congresses by major- 
ity vote. Conventions come into effect on a designated date, supersed- 
ing previous treaties. The alternative to acceptance of the majority's 
decision is withdrawal.*® 


INTERNATIONAL LEGISLATION IN THE LEAGUE ERA 


The birth of the League of Nations in 1920 ushered in a period in 
which international organization expanded and undertook compara- 
tively substantial functions. Although the Assembly of the League was 
obviously not an international parliament, it assumed some legislative 
power in amending the Covenant, its basic legislation. ‘The Covenant 





42 WOOLF, op. cit. — note 39 at 195; M. Gabrini, Summary of the Work 
of the Universal Postal Union from 1874, International Conciliation 137 (1937). 

43 F, S. DUNN, THE PRACTICE AND PROCEDURE OF INTERNATIONAL CONFER- 
ENCES 36 (1929). The League Report of the Committee of Experts for the Pro- 
gressive Codification of International Law is reprinted in 20 Am. J. Int. L. Supp. 
204 (1926). 

44 Sly, supra note 39 at 403. 

45 Pan-American Postal Union—Principal Convention ... Sept. 15, 1921, 30 
League of Nations Treaty Ser. 157 (1924-25). The Union was subsequently 
designated as the Postal Union of the Americas and Spain. The Fifth Congress 
met in September 1946. 14 Dep’t. State Bull. 815 (1946). 

46 Article 19 of the 1921 Convention provided that it should come into force 
on Jan. 1, 1923 abrogating the South American Postal Convention of 1911 and 
that withdrawals could be effected on one year’s notice. Article 15 establishes the 
procedure by which modifications of the Convention may be carried out in the 
five year intervals between majority or simple majority in other cases. None 0: 
the nineteen articles refers to the vote required in Congresses for modification of 
the Convention and the majority vote principle of the Universal Postal Union 
has apparently been duplicated. See RICHES, op. cit. supra note 36. 
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provided for amendments to take effect when ratified by the States 
represented in the Council and a majority of the Assembly members; 
it was silent as to the vote required for proposing amendments.**7 A 
strict interpretation of the unanimity rule required in Assembly voting 
could have been anticipated for the approval of amendments in an 
organization predominantly political in character. However, the As- 
sembly drew a technical distinction between “decisions” which under 
the Covenant would demand a unanimous vote and “recommendations” 
having no binding effect on members per se and therefore valid if 
approved by only a majority.** Assimilating this distinction to the 
adoption of amendments, since the latter imposed no obligations until 
ratified, the Assembly proposed changes in the Covenant by the same 
vote required for ratification — a majority of the Assembly including 
the concurring consent of States represented in the Council.*® The 
Covenant presented a further innovation, for a State signifying its 
dissent from an amendment was not bound thereby but automatically 
ceased to be a member of the League. Although numerous examples 
appear in earlier political conferences of states of the imposition of 
obligations on unwilling parties,®° the incorporation of this principle 
into treaty established it as a valid legal procedure, indicating a signifi- 
cant break with the past in legislative technique. 


The International Labor Organization, also a product of the Paris 
Peace Conference, substantially followed the Covenant amendment 
provisions. However, no provision for withdrawal or automatic ter- | 
mination of membership for non-ratifying states appeared in its 1919 
Constitution.*+ Although the procedural aspects of the amendment, 





47 Art. 26 of the Covenant, THE TREATY OF VERSAILLES AND AFTER, Pt. I, 
supra note 6 at 105. 


48 LEAGUE OF NATIONS, RECORDS OF THE FIRST ASSEMBLY, Plenary Meetings, 
414-435, (1920). 


49 LEAGUE OF NATIONS, RECORDS OF THE SECOND ASSEMBLY, Plenary Meetings, 
676-681, 723-733 (1921) The Report of Committee I, “Conditions of Voting on, 
and Ratification of Amendments to the Covenant,” appears as Annex B to the 
minutes of the twenty-eighth Plenary Meeting of the Assembly. Jd. at 708. At 
the twenty-ninth Meeting the Assembly also adopted the resolution that no amend- 
ment would be passed during that session unless it received a three-fourths ma- 
jority vote of - Members including the votes of all the Members of the Coun- 
cil represented at the meeting. However, the Assembly accepted and passed the 
resolution of the First Committee that amendments could be proposed by a 
majority vote of the Assembly including the unanimous votes of all Council Mem- 
bers, apparently establishing a precedent in view of the failure of the proposed 
amendment to Article 26 to come into effect. 


50 The practice of revising treaties effecting European political settlements 
without the consent of all the signatories, appears to have been common in the 
nineteenth century and many parts of the 1919 Peace Treaties were subject to 
revision without the consent of all parties. See H. J. TOBIN, THE TERMINATION 
OF MULTIPARTITE TREATIES 206-249 (1933). 

51 Constitution of the International Labor Organization, Art. 36 (422), Pt. 
XIII of the Treaty of Versailles, supra note 6 at 716. Amendments of the Con- 
stitution, adopted by two-thirds of the votes cast at the Organization’s Conference, 
took effect when ratified by three-fourths of the Members including the States 
composing the Council of the League. The Conference was composed of four 
representatives of each State, two government delegates and two representing 
employer and employee groups within the State respectively. The British draft 
convention, taken as a basis of discussion at the second meeting of the Commis- 
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provisions of the Covenant and the Labor Organization’s Constitution 
marked progress toward more flexible procedure, the necessity for 
unanimous Council approval presented a formidable obstacle to change 
and growth.®? 


Although less widely publicized than the League or the ILO, other 
organizations of this period were accorded a legislative role equally 
unique. The International Relief Union of 1932, through its plenary 
body, could amend by a two-thirds vote the Statute attached to the 
Convention, containing provisions governing the internal organization 
of the Union and its financial control.®* Ratification being eliminated 
completely, the procedure of the Organization assimilated closely that 
existing in national parliaments. The Railway Union offers a possible 
precedent for the provisions relating to adoption and amendment of 
standards in the Chicago Convention. The Committee of Experts of 
the Union, in which each State was entitled to representation, could 
effect changes in Annex I of the Convention which were effective in 
three months unless two governments objected in the interval.®* 


Increasing recognition of the need of flexibility and change in 
international arrangements may be found in some of the treaties of 
this period also. —The Montreux Convention of 1936, establishing the 
Turkish Straits regime, provides for revision of two articles of the Con- 
vention by three-fourths majority vote.5> The International Sanitary 





sion on International Labor Legislation appointed by the Peace Conference, pro- 
vided that amendments could be submitted to the Conference of the Organization 
but should “only come into effect if they are unanimously agreed to and ratified 
by all the High Contracting Parties” which by virtue of Article 1 were the Mem- 
bers of the League. International Labor Office, I OFFICIAL BULLETIN 15 (19238). 
At the fourteenth meeting of the Commission, a British delegate suggested that 
the wording be revised to follow the pattern established by Arties 26 of the 
Covenant and a Belgian delegate advocated modifications of the Convention by a 
two-thirds majority of the votes cast. These suggestions produced the query from 
Mr. deBustamente of Cuba as to whether it was possible “to admit that an obliga- 
tion could be imposed on a Sovereign State by a decision in which it had not in 
fact concurred?” Jd. at 72. The article as finally drafted was approved at the 
fifteenth meeting of the Commission although reservations regarding the amend- 
ment procedure were entered by Bolivia, Equador, Cuba and Panama when the 
Commission’s draft was approved by the Preliminary Peace Conference in April 
1919. Jd. at 301. 

52 Jenks, supra note 21 at 65. Seventeen protocols of amendment to the Cov- 
enant were drawn up and five entered into force. The I.L.0. Constitution was 
amended on one occasion in the inter-war period; an amendment to Article 7 (393) 
was adopted by the Conference in November 1922, but failed to enter into force 
until June 1934. 

53 Convention and Statute Establishing An International Relief Union at 
Geneva, July 12, 1927; Art. 21. 185 League of Nations Treaty Ser. 247 (1932-33). 
The Convention failed to enter into force until 1932. Article 6 provided that the 
General Council would consist of one delegate for each Member State; Article 19 
permitted withdrawal. 

54 International Convention Concerning the Traffic of Goods by Rail, Signed at 
Berne, Oct. 23, 1924; Art. 60 (2). 77 League of Nations Treaty Ser. 367 (1926- 
27). The Convention entered into force in 1927. Annex 1 related to detailed 
technical regulations for “Articles Accepted for Carriage.” All states could be 
represented on the Committee, and decisions of the Committee were made by a 
majority vote. Annex VII, Regulations Regarding the Committee, Art. 1 and 9. 

55 Convention Regarding the Regime of the Straits. The Convention is re- 
printed in 31 Am. J. Int. L. Supp. 1 (1936). Article 29 provided that Revisions of 
Articles 14 and 18 could be effected by a three-fourths majority of the High Con- 
tracting Parties, including the Black Sea Powers. 
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Convention for Aerial Navigation of 1933 devised a novel technique 
for revision which has been cited as a precedent for provisions of the 
World Health Organization’s Constitution. Modifications approved 
by the International Office of Public Hygiene were to enter into force 
within twelve months of their circulation among the contracting States, 
if two-thirds of the parties approved; such approval was manifested by 
express consent or from failure to register objections within the pre- ; 
scribed period, although dissenting parties were not bound by the 
majority’s decision;** states were called upon to “contract out” of obli- 
gations, being bound unless they expressly dissented. 


AMENDMENTS TO THE ANNEXES OF THE PARIS CONVENTION 


The 43 provisions of the 1919 Convention Relating to the Regula- 
tion of Aerial Navigation obviously played a role in shaping the 96 
articles of the Chicago Convention. The International Commission 
for Air Navigation was the only permanent body established by the 
Paris Convention and it included representatives of all states although 
until 1926 a system of weighted voting was utilized to protect the inter- 
ests of the large powers and not until 1933 did complete equality in 
voting rights prevail.°* The Commission was entrusted with the power 
of amending the “provisions of the Annexes A-G” which consisted of 
seven codes relating to air navigation principles similar to the Chicago 
standards and recommended practices.** ‘The Annexes were attached 
to the Convention as an integral part. Annex amendments were origi- 
nally effected by a vote of three-fourths of the total vote possible if all 
representatives were present. By a Convention amendment effective 
in 1933, this procdure was modified so that a three-fourths vote of the 
Commission, including at least two-thirds of the total possible votes if 
all States participated, would permit revision. Modifications entered 
into law, without subsequent ratification of the contracting States, on 
notification by the Commission. 

Amendments to the Convention itself were achieved by a two-thirds 
vote of the total possible vote but became effective only if ratified by 





56 International Sanitary Convention for Aerial Navigation, April 12, 1933; 
Art. 61; 161 League of Nations Treaty Ser. 65 (1935-36). The Convention was 
revised by UNRRA in 1944, effective 1945. 14 Dep’t. State Bull. 451. A protocol 
to prolong the Convention became effective on April 30, 1946. Jd. at 331. The 
United States entered a reservation to Article 61 of the original Convention to the 
— that no amendments will be binding on this Government unless accepted 

y it. 

57 By protocol of amendment adopted by the Commission at its fourth session, 
June 30, 1923, which entered into force in Dec. 1926, each state represented in 
the Commission was henceforth entitled to one vote but modifications of the An- 
nexes still required a vote of three-fourths of the total vote of the Commission 
including three of the five following States: The United States (not a party to the 
Convention), the British Empire, France, Italy, and Japan. 78 League of Nations 
Treaty Ser. 441 (1928). The Commission held an extraordinary session in June 
1929 to which it invited non-contracting States with a view to facilitating their 
adhesion by a general revision of the Convention. Sixteen non-contracting parties 
participated. The Final Resolutions included modification of Article 34 to de- 
prive the five enumerated States of their special voting rights. International Com- 
mission for Air Navigation, OFFICIAL BULLETIN No. 16, 33-34. This revision 
entered into force in 1933. 138 League of Nations Treaty Ser. 418 (1933). 

58 Supra note 2. 
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all members.®® In contrast to the Annex revision procedure, this ar- 
rangement seems unduly restrictive. 


The 1919 Aerial Convention was drafted by the Aviation Commis- 
sion of the Paris Peace Conference, a group of military experts chiefly, 
representing twelve states with double representation accorded the five 
larger powers.® A British draft convention apparently first suggested 
the provision for alteration of the Annexes and the technical portions 
of the Convention without subsequent state ratification; it provided, 
however, that such alterations should be achieved only by unanimous 
vote of the Commission.*? The Commission was to be composed of two 
representatives from each of the five principal powers and five other 
representatives elected by the contracting States. Objections by the 
minor powers to their exclusion from the Commission led to the com- 
plicated weighted voting procedure according more control to the 
major powers, with membership on the Commission open to all states. 


Although the Annex modification procedure seems comparatively 
progressive, it has been pointed out that until 1933 an extremely small 
minority could block change.** Moreover, the Commission was limited 
somewhat in its ability to keep abreast of change in aerial navigation, 
for its power regarding the Annexes was of a revisionary nature only. 
Unlike the Chicago Convention which permits the Council to draft and 
adopt standards covering a wide variety of topics, the Paris Convention 
strictly circumscribed the substantive field in which the Commission 
could act.® 


RECENT INTERNATIONAL CONSTITUTIONS 


Turning to the current international scene, a brief glance at other 


international bodies existing today would seem to indicate that the 


Chicago Convention, as previously suggested, may be characterized 
as representing a rather orthodox approach to world cooperation. The 
imposition of obligations on states without their consent is still a rare 
phenomenon although amendment procedures have tended to abolish 


' the unanimity requirement. The Charter of the United Nations, the 


only non-regional political organ of this era, provides for an amend- 
ment procedure similar but less rigid than the League’s. Amendments 





59 Art. 34 supra note 2. 

60 J. C. COOPER, op. cit. supra note 4 at 27. The five powers to be accorded 
double representation on the 1919 Commission were the United States, Britain, 
Japan, Italy, and France. 

61 RICHES, op. cit. supra note 36 at 82. 

62 RICHES, op. cit. supra note 36 at 94. 

63 The Commission interpreted “modifications” of the Annexes (Convention 
Article 34) to permit addition of new matters to complete the regulations “within 
the general framework of the convention.” International Commission for Air 
Navigation, XV OFFICIAL BULLETIN 37 (May 1929), Resolution No. 436. The 
1919 Commission met for its twenty-eighth session in Aug. 1945 to bring its tech- 
nical annexes into conformity with the draft annexes prepared at Chicago, for 
the period during which it would remain in existence. 13 Dep’t. State Bull. 294 
(1945). 
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adopted by two-thirds of the Assembly’s members come into force upon 
ratification by two-thirds of the Members including all the permanent 
Members of the Security Council.** No withdrawal clause appears in 
the Charter, although considerable debate centered around its omis- 
sion, primarily as a result of the voting prerogatives accorded the prin- 
cipal powers in amending the Convention. A committee report ad- 
vocating the omission of such a clause concluded that a dissenting state 
might legally withdraw rather than accept the alteration of its rights 
and obligations.® 


Although designed as a temporary body, the United Nations Relief 
and Rehabilitation Administration provided the initial effort at global 
cooperation by the war allies and revealed to some degree the pattern 
for specialized agencies in the new era of international organizations 
it opened.®* Born of an inter-governmental agreement signed by 44 
states in November 1943, UNRRA was assigned the task of planning, 
coordinating and administering measures “for the relief of victims of 
war in any area under the control of any of the United Nations. .. .” 
The resolutions of the Council, its plenary body, passed by majority 
vote, could be considered legislative in character only in so far as the 
internal functioning of the Administration was concerned, for they 
imposed no obligations on Members without their consent.** The 
amendment procedure of the Convention divided proposals into three 
groups: amendments creating new obligations for member States re- 
quired Council approval and bound only those States accepting them. 
Other amendments became obligatory merely by Council adoption; 
while modification of two of the Convention articles took effect on 
Council approval, including also the unanimous vote of the Central 
Committee.** This distinction as to the substantive character of amend- 
ments appears frequently in recent constitutions. 


The United Nations Food and Agricultural Organization, the first 
permanent post-war specialized body, has been aptly described as a 





64 CHARTER OF THE UNITED NATIONS, REPORT TO THE PRESIDENT ON THE RE- 
SULTS OF THE SAN FRANCISCO CONFERENCE, Dep’t. State No. 2349, Conference 
Ser. 71 (1945). Article 108 appears in Appendix A at 228. Article 109 provides 
for a General Conference of Members to revise the Charter on the vote of two- 
thirds of the Assembly Members and any seven Members of the Security Coun- 
cil; alterations recommended by a two-thirds vote of the Conference are brought 
into force in the same manner as amendments approved by the Assembly. 

65 Draft Report of Rapporteur to Committee 1/2 on the Meeting of the Special 
Subcommittee, Doc. No. 329, 1/2/88, May 25, 1945, 7 U.N. Conf. Doc. 86 
(1945). The report was adopted at the eleventh meeting of Committee I/2, Doc. 
No. 588, 1/2/34, May 24, 1945. Id. at 95. 

66 The UNRRA Agreement text appears in 9 Dep’t. State Bull. 211 (1943). 
The agreement has been described as the product of “multiple individual negotia- 
tion,” departing from the more common conference or interim commission method 
of drafting international agreements. P. C. Jessup, The First Session of the 
Council of UNRRA, 88 Am. J. Int. L. 102 (1944). Also, H. A. Robertson, Some 
Legal Problems of UNRRA, 28 Brit. Y.B. Int. L. 142 (1946). 

67 Jessup Id. at 105; also Jessup, UNRRA, Sample of World Organization, 
22 Foreign Affairs 362 (1943-44). 

88 Article VIII. A two-thirds vote of the Council was required for adoption 
of all amendments. UNRRA concluded its activities on June 30, 1947, some of its 
functions being assumed by the International Refugee Organization. 
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“fact-finding and advisory agency.’’®® Amendments involving new obli- 

gations for member Nations take effect only on ratification by two- 
\thirds of the contracting States and then only for parties ratifying. In- 
consistent obligations may thus exist among the membership. All 
other amendments are effective on a two-thirds majority vote “of all 
the members of the Conference.” The United Nations Educational, 
Scientific and Cultural Organization has a more liberal amendment 
procedure, perhaps because of the supposedly less vital nature of its 
work. The British delegates to the Conference creating UNESCO 
proposed that amendments would be effective on apprvoal by the Gen- 
eral Conference of the organization and the United Nations General 
Assembly. The United States opposed this position maintaining its 
right to pass on important alterations in agreements to which it was a 
party.7! A compromise was achieved whereby amendments approved 
by the Conference involving fundamental alterations in the aims of 
the Organization or new obligations for members require ratification 
by two-thirds of the members before coming into force for all parties 
to the Convention. Other amendments are effective after Conterence 
approval.7? 

The International Monetary Fund and the International Bank 
for Reconstruction and Development, both highly specialized agencies 
performing vital functions, have adopted an elaborate weighted voting 
system based on financial contribution. Amendments to both Con- 
stitutions in most cases may be effected by acceptance of three-fifths of 
the Members. Both Constitutions recognize the right to withdraw from 
the Organizations.”* 


The International Labor Organization’s amended constitution and 
the constitution of the World Health Organization provide for change 





69 Press Release of Aug. 23, 1944, relating to the Report of the Interim Com- 
mission on Food and Agriculture, 11 Dep’t. State Bull. 207 (1944). Article I 
establishes the functions of the Organization—to collect and disseminate infor- 
mation, and to make recommendations and submit conventions regarding agri- 
cultural products and marketing; to furnish technical assistance on request. 
Article XI imposes the duty on Members to make periodic reports on progress 
towards the achievement of the aims of the organization and on the action taken 
in regard to recommendations and conventions submitted by the Organization. 
Hearings Before the House Committee on Foreign Affairs on H. J. Res. 145, 79th 
Cong., Ist Sess. 27 (1945). 

70 Article 20 of the Constitution. Article 19 provides for withdrawal after 
the expiration of four years from the date of acceptance of the Constitution. 
United Nations Constitution of the Food and Agricultural Organization, 40 Am. 
J. Int. L. Supp. 76 (1946). 

71 “the defenses of peace,” Documents Relating to United Nations Educational 
Scientific and Cultural Organization, Pt. II, Dep’t. of State No. 2457, Conference 
Ser. 80, p. 34. 

72 hn. 13, Pt. I, Jd. at 18. The Conference has power according to the same 
article of the Constitution to adopt, by a two-thirds majority, rules to carry out 
the article. Like FAO, UNESCO has three — organs: a Conference rep- 
resenting all states which is the policy-making body, an Executive Board acting 
under the authority of the Conference, and an administrative division. 

73 UNITED NATIONS MONETARY AND FINANCIAL CONFERENCE, 1944, Final Act 
and Related Documents, Dep’t. of State No. 2187, Conference Ser. 55; Articles 
of Agreement of International Monetary Fund, Annex A, Art. 17; Articles of 
Agreement of the International Bank of Reconstruction and Development, Annex 
B, Art. 8. Acceptance by all the Members is required for amendments modifying 
three sections in each respective constitution. 
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without the consent of all of the membership,”* while the International 
Refugee Organization™ and the International Trade Organization”™® 
cling to the more orthodox rule that amendments involving alterations 
in obligations are only effective for ratifying States. Both of the latter 
organizations, however, permit the adoption of other amendments by 
a less rigid procedure. The International Trade Organization’s amend- 
ment article closely resembles that of the Chicago Convention, for the 
plenary body of the Organization, when approving an amendment, 
may determine that it is of such a nature as to warrant “suspension” 
of States failing to ratify. Suspension from the rights and privileges 
of membership in the organization appears preferable to termination 
of convention engagements of dissenting states and perhaps as useful 
in persuading acceptance of the majority will. 


RuLE-MAKING PROCEDURE IN WHO 


The World Health Organization is the only post-war agency with | 


rule-making procedures substantially similar to the Chicago Conven- 
tion’s provisions on standards. The general policy-making organ of 
the agency, the Assembly, is endowed with authority to adopt regula- 
tions by majority vote concerning five classes of subjects: sanitary and 
quarantine arrangements; nomenclature with respect to disease, causes 
of death and public health practices; standards as to diagnostic pro- 
cedure; standards on biological and pharmaceutical products in com- 
merce; and advertising and labeling. Such regulations adopted by the 
Assembly come into force for all members after notice, ‘except for such 
members as may notify” their rejection or reservation within that 
period.””7 This procedure requires states to assert dissent by affirmative 
action, if they desire to escape treaty obligations; labeled as the “con- 
tracting out” principle, it is a procedural innovation designed to re- 
place the older principle whereby states had to designate assent to be 
bound, to contract into obligations, and inaction avoided liability. 





74 Constitution of the International Health Organization: REPORT OF THE 
UNITED STATES DELEGATION ON THE INTERNATIONAL HEALTH CONFERENCE, 1946, 
Dep’t. of State No. 2703, Conference Ser. 91, Art. 73 at 43; Constitution of the 
International Labor Organization, 29 OFFICIAL BULLETIN 203 (1946), Art. 36. 
Under the new amendment procedure of the I.L.0. the proportion of Members 
required for ratification has been reduced from three-fourths to two-thirds, al- 
though this proportion must include five of the eight states of chief industrial 
importance. The twenty-seventh session of the Conference in November 1945 
adopted the Constitution of the I.L.O. Instrument of Amendment 1045, altering, 
inter alia, the arnendment procedure of Article 36; it came into force in accord- 
ance with its terms on Sept. 26, 1946, thirty-nine Members having ratified it. 
Withdrawal from the Organization is now legally provided for the first time in 
Article 1 (5). 

75 Constitution of the International Refugee Organization, Art. 16, U.N. 
Doe. No. A/284 (1947), Amendments not involving new obligations for Members 
are effective on ratification by two-thirds of the Members. 

76 United Nations Conference on Trade and Employment, 1948, Havana 
Charter, Art. 100; U.N. Doc. No. E/Conf. 2/78 (1948) at 51. Amendments not 
altering the obligations of Members become effective on Conference approval by 
two-thirds majority of the Members. 

77 Art. 21 of the Constitution. See W. R. Sharp, The New World Health 
Organization, 41 Am. J. Int. L. 526 (1947). 
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Although the World Health Organization was the first international 
body created on the instigation of the United Nation’s Economic and 
Social Council and therefore not an agency which can be deemed a 
product of any one state, the United States was apparently responsible 
for the development of the concept of “‘contracting out,” prompted by 
the need of ‘‘a mechanism in the international field which would permit 
rapid general application of new scientific techniques in the interna- 
tional control of the spread of disease.””* The Senate Foreign Relations 
Committee is credited with suggesting that some method be found to 
accomplish the above result without “requiring that Committee to con- 
sider highly specialized technical matters.”"® ‘The procedural mechan- 
ism incorporated in the constitution of the Organization is designed 
to avoid constitutional obstacles in United States’ participation since 
modification of existing domestic regulations will permit cooperation 
in most instances and may be effected by the executive branch of the 
government alone. This government is further protected, if substan- 
tial changes are involved, by the provision for rejection or reservation. 


In the World Health Conference this provision encountered oppo- 
sition; it was promptly branded as an infringement of sovereignty 
although a special legal committee found no validity in that argument. 
It was pointed out that each State participates in the Assembly and there- 
fore is a party to the legislative process by which the regulations will 
be developed, although a majority is empowered to overrule the wishes 
of a minority. The 1933 Sanitary Convention noted above was cited 
as precedent for the arrangement; there was divided opinion as to 
whether the International Aviation Convention provisions regarding 
standards could be so considered.*° 


The ‘contracting out” device differs from the procedure relating 
to amendment of international standards in the Chicago Convention 
for the Health Assembly’s vote alone is necessary for the adoption of 
rules, although the effective date is temporarily postponed. Subsequent 
collective State approval is not required for placing the regulations in 
effect for a majority of States. As in the Chicago Convention, however, 
each member may exempt itself from compliance by notice given in a 
specified time.§! The Health Organization’s legislative procedure is 





78 REPORT OF THE UNITED STATES DELEGATION ON THE INTERNATIONAL HEALTH 
ORGANIZATION, supra note 74 at 17. 

79 bid. 

80 Jd. at 18. 

81 “Contracting out” of legal obligations in contrast to “contracting in” is a 
device more frequently resorted to in this era of international organization. 
Article 10 of the Articles of Agreement of the Bank provides that where approval 
of any Member is required for the act of the Bank, it will be deemed to be given 
unless the Member objects in reasonable time after notice. See P. J. Baker, 
The Codification of International Law, 5 Brit. Y.B. Int. L. 63 (1924), where it 
was suggested that an improvement in the machinery of the general law-making 
convention could be produced by the insertion in the convention of the “provision 
that ratification of every signatory power would be assumed, unless within a 
certain fixed period” it indicated intent not to ratify. See also Proposal 23, 
The International Law of the Future, A. B. A. (1944). 
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shortened by the omission of one step embodied in the Chicago Con- 
vention, the second step in the adoption of standards, calling for ap- 
proval of Council action by states before the regulation assumes the 
character of law. Moreover, the organs in which this rule-making 
power resides in each of the agencies differ somewhat in character, for 
the Council is the repository of this authority under the Chicago Con- 
vention and its membership, as previously indicated, is confined to 
twenty-one states selected on an interest basis. In contrast, the plenary 
body assumes this legislative function in the Health Organization thus 
substantiating the argument that no infringement of sovereignty occurs 
since each state participates in the legislative process. 


With the exception of the two primary political organizations of 
this century, the League and the United Nations, the plenary bodies 
of international agencies have usually exercised any powers of a legis- 
lative nature entrusted to the institution. The protection or recogni- 
tion of states of major importance in aviation, as suggested by the 
provisions determining Council membership, in addition to the in- 
creased efficiency which may be anticipated in a smaller group oper- 
ating in almost continuous session, may be advanced as justification for 
endowing the Council rather than the Assembly with rule-making 
power. It may be questioned, however, whether these persuasive fac- 
tors are not balanced to some degree by the disadvantages and delays 
arising from the procedural step calling for state referendum on An- 
nexes after Council action. This referendum might be eliminated if 
standards were approved by the Assembly, states being sufficiently 
protected by the provisions for non-compliance. 


REVISIONS OF ARTICLE 94 ProposED By ICAO 


While little dissatisfaction has been evidenced by member States 
with the Convention provisions on adoption of standards, the procedure 
for amendment of the Convention proper, provided in Article 94, 
has been subjected to continuous study with a view to revision. The 
United States apparently initiated this movement during the Pro- 
visional Organization’s life.8 The principal change originally advo- 
cated contemplated a distinction found in many recent conventions. 
between amendments involving new obligations for states and those 
which do not; the former would require ratification to be effective and 
the latter would be valid when adopted by a two-thirds vote of the 
Assembly after a determination by a similar vote of that body that no 
new obligations were involved. The Convention was also to be altered 
to permit a two year suspension period prior to the automatic termina- 
tion of Convention commitments as the penalty for failure to ratify 
amendments deemed to require uniform adoption.** 





82 ICAO, Fourth Meeting, Committee on the Convention, Feb. 24, 1947, PICAO 
Doc. No. 2918—IC /4. 

83 ICAO, Text of a Proposed Amendment to Article 94 of the Chicago Con- 
vention, ICAO Doc. No. 4039, A1-CP/12 at 29. 
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Subsequent committee discussions revolved around two other sug- 
gested changes of a subsidiary nature; that a state differing with the 
Assembly’s decision regarding the effect of the amendment on its exist- 
ing obligations should be accorded ‘‘something in the nature of an 
appeal” to the International Court of Justice, and that the amendments 
depriving a state of existing rights, as well as those imposing new 
obligations, would be effective only if ratified also.8* Objections were 
raised in these discussions to the constitutional difficulties encountered 
by some states in accepting amendments imposed without ratification, 
presumably even such amendments not altering the rights or obliga- 
tions of a state. The United States, which on other occasions has 
advocated this procedure in regard to amendments not altering the 
obligations of a state, questioned the acceptability, unless provision for 
appeal to the International Court was included.® 


The British delegation suggested a different approach by advo- 
cating that all amendments should be subject to ratification by two- 
thirds of the contracting States, but that the action of this qualified 
majority should bind all parties. This procedure has been adopted in 
the United Nations Charter, and in the constitutions of the World 
Health Organization and the International Labor Organization. Dis- 
senting States would have the choice then of renouncing the Convention 
or accepting the authorized change.** 


The first two Assemblies of the Organization held in 1947 and 1948 
deferred action on the revision of the amendment procedure but 
further study of Article 94 continued. The Legal Committee at its 
Third Session in the Fall of 1948 was charged with the preparation of 
two alternative draft articles for consideration by the Organization. 
Both texts prepared by the Committee provide elaborately detailed 
procedures, one text including nine subsections and the other eleven. 
The first text incorporates the following principles: (1) amendments 
initially will fall into two groups, those imposing new obligations or 
depriving a state of existing rights and those which do not; the former 
would require ratification by a qualified majority for validity and then 
bind only ratifying states; the latter would come into force for all 
contracting States after Assembly approval unless objected to within 
60 days; objection would call for an appeal to the International Court 
of Justice for an advisory opinion which would be accepted as con- 
clusive determination of the effect of the amendment; (2) amendments 
of the first type would be further subdivided by a decision of the 
Assembly into two categories, those which are of such an essential 
nature in relation to the Convention as to require acceptance by all 





84 ICAO, Report Submitted to the Legal Committee by the Subcommittee on 
the Amendment to Article 94 of the Chicago Convention, ICAO Doc. No. 5089, 
LC/80, 19/1/48. 

85 ICAO, Report to the Council by the Committee on the Convention on the 
Report Submitted to the Legal Committee by the Subcommittee on Amendment 
to Article 94, ICAO Doc. No. 5176, IC /509, 25/2/48. 


86 Tbid. 
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States and those which are not; in the former case failure to ratify 
would be considered as “constructive denunciation” of the Convention 
while in the latter case such failure would invoke no penalty. 


The second text follows the British proposal: after Assembly 
approval of an amendment, a period of six months would be provided 
for dissents by contracting States; at the termination of this period, the 
Assembly must again consider and approve the amendment before 
opening it to ratification; ratification by at least two-thirds of the states 
would be required to bring an amendment into force; amendments 
receiving the requisite number of ratifications enter into force for 
ratifying parties only, but failure to ratify within twelve months of the 
effective date of an amendment is interpreted as denunciation of the 
Convention, effective a year later.*? 


The Legal Committee’s discussion of the above texts and its final 
report evinced little enthusiasm for either revision.** The first text 
was deemed legally unacceptable unless the provision for amending the 
Convention without state ratification was deleted. The 1emoval of that 
provision would leave the suggested text with little to recommend it 
over the present Convention article. In support of its position, the 
Committee pointed out that it was contrary to the constitutional law 
of most states to recognize the validity of amendments which they had 
not ratified. No reference was made to the several international con- 
ventions which provide for amendment by this procedure. 


The Committee also noted that appeal to the International Court 
for an advisory opinion as to the effect of an amendment on prior rights 
and obligations of states would place the Court in a difficult situation 
if called upon to overrule the conclusions of a sovereign state. In the 
discussion it was asserted that an advisory opinion would obligate 
neither the State nor the Organization requesting it. The appeal pro- 
cedure here involved is novel but there would appear to be no legal 
objection to states and organizations committing themselves in advance 
to give binding effect to an advisory opinion and two recent conventions 
have so provided.®*® Moreover, it has been pointed out that the “law of 
treaties and the interpretation of treaties is by far the largest subject 





87 ICAO, Summary of the Work of the Legal Committee During Its Third 
Session, Lisbon, 1948. ICAO Doc. No. 6021, CL/118, Oct. 1, 1948. The texts of 
the two proposals appear in Annex C to this Report as Appendices A and B. 

88 Jd.. Annex C; Minutes of 8th, 9th and 10th Meetings of the Legal Com- 
mittee, Third Session, Lisbon, Sept. 29 and 30, 1948; LC/ Working Draft, Nos. 28, 
29, 30 respectively. 

89 See for example General Convention on the Privileges and Immunities of 
the United Nations (U.N. Doc. No. A/438, Feb. 9, 1946), which provides that the 
advisory opinion of the Court shall be accepted as binding on the parties. Article 
37(2) of the present I.L.O. constitution authorizes the Governing Body of the 
Organization to provide for the appointment of a tribunal for the expeditious 
settlement of disputes relating to Convention interpretation and further states 
that “any applicable judgment or advisory opinion of the International Court of 
Justice shall be binding” upon such a tribunal. (Emphasis supplied.) The Havana 
Charter for an International Trade Organization provides for reference to the 
International Court for advisory opinion in any discussion or request of a State 
Charter, C. XIII, Art. 96 and Annex N, supra note 76. 
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in the Court’s jurisdiction.”®° The Committee considered the second 
text suggested by the British delegation which offered a choice between 
ratification and constructive denunciation in all amendments less flex- 
ible than the present procedure, which leaves this decision to the 
Assembly to be determined as each case arises. 


The Committee concluded that the result to be achieved by either 
revision would not justify the effort or risks involved, for the amend- 
ment of Article 93 itself, under the present procedure, might lead to 
reduction of contracting parties or inconsistent obligations. It sug- 
gested as preferable the determination of the conditions under which 
the present Article 94 should be applied, the submission of these condi- 
tions to member States, and the application of the automatic denuncia- 
tion procedure only when really essential. 


SUGGESTED CHANGES IN ARTICLE 94 


The procedures for amending multipartite treaties of the last cen- 
tury tend to fall roughly into three general patterns. Carrying over 
the principles accepted in earlier bargaining treaties to law-making 
agreements, changes in convention commitments of any of the parties 
could be achieved only by the unanimous agreement of all of the 
parties. This oldest and obviously restrictive technique accorded to 
each state what has been termed “‘the /iberum veto” whereby the action 
of one dissenting state could block all revisions. The inflexibility of 
this procedure inevitably led to its gradual abandonment and the 
development of two alternative approaches. Perhaps the most common 
amendment pattern today permits the alteration of treaty obligations 
on ratification by a qualified majority of participating states, with such 
alterations obligatory only for ratifying or consenting states. A third 
procedure, probably less widely accepted because of its theoretical 
impact on the independence of states, establishes machinery for effect- 
ing revision of the convention by less than a unanimous agreement of 
the parties, with such revisions assuming obligatory force for all of the 
parties. Under this last procedure, recognition is often accorded to the 
doctrine that a state’s rights and obligations may not be altered without 
its contemporaneous consent by inserting in the convention withdrawal 
or renunciation provisions available to a dissenting state. The consti- 
tutions of organizations born subsequent to World War II have fre- 
quently resorted to a combination of these various patterns in recogni- 
tion of the differing substantive character of changes which may be 
necessitated. 


The Legal Committee's conclusions regarding revision of Article 
94 succinctly pose the basic difficulty inherent in the last two amend- 
ment techniques — the maintenance of uniform international air law 
enacted in the Convention among all contracting States, without sacri- 





90 M. O. Hupson, THE PERMANENT Court OF INTERNATIONAL JUSTICE, 1920-42, 
631 (1943). 
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ficing the equally if not more important objective of universal adher- 
ence to the Convention throughout the world community. The incom- | 
patibility which may exist between the two goals of uniform application | 
and universal participation springs from the reluctance of states, as 
previously noted, to confer upon international institutions power to 
impose subsequent obligations without their contemporaneous consent. 
The institutional defects which result from this reluctance has been 
deemed to reflect realistically the fundamental character of the inter- 
national community today, founded on the sovereignty or independence 
of its component parts. 


While it is an accepted legal tenet that no state may be forced to 
enter into an agreement to which it has not consented, it is question- 
able whether this principle can be advanced to support the thesis that 
a state may not voluntarily enter into an agreement to be bound in the 
future by obligations legislated by a majority of the states. While the 
necessity of initial consent to a treaty conferring such law-making power 
on an institution is admitted, no violation of state sovereignty occurs 
because of the “‘continuing effect of the original agreement which is an 
integral element in the authority of each subsequent decision.”®! What- 
ever genuine legal limitations may exist in the national constitutional 
law of some states, the doctrine of sovereignty alone cannot be logically 
advanced as a legal obstacle to international legislation by this method. 


/ 
} 
| 
\ 


The formation of such an original agreement committing states to 
accept subsequent changes to which they do not contemporaneously 
consent has occurred in the past more frequently in fields of interna- 
tional activity which do not directly affect the more vital political or 
economic interests of states. However, the two principal political 
associations of the twentieth century, the League and the United Na- 
tions, adopted this procedure. This amendment technique has been 
made palatable to the great powers in most instances by according 
to them special prerogatives such as a veto right or a greater number 
of votes. It is apparent also that states have resorted to this procedure 
in fields of activity in which a substantial community of interest exists 
among them and the need for interstate cooperation is sufficiently 
obvious to make withdrawal or renunciation a theoretical rather than 
a practical alternative. When such need exists and desire for coopera- 





91 P, B. PoTTER, INTERNATIONAL ORGANIZATIONS 191 (5th ed. 1948). 


82 It has been frequently pointed out that voting procedures correlate directly 
with practical matters of control and management rather than any dictating 
theory. W. Koo, JR., VOTING PROCEDURES IN INTERNATIONAL ORGANIZATIONS 
(1947); N. L. Hill, Unanimous Consent in International Organization 22 Am. J. 
Int. L. 820 (1928). C. C. Hyde, 2 Int’] Law 1383 (2d rev. ed. 1947) : “An independ- 
ent State possesses the capacity to enter into international agreements that cover 
a vast field of action pertaining to objectives that are of infinite variety. Such a 
State may, however, formally resolve through the medium of a constitution not 
to avail itself of the full measure of its capacity to contract and so strive to 
prevent itself from agreeing to accept classes of undesired undertakings.” 
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tion becomes strongly manifest, reduction in membership will not 
present a serious threat to the convention.™ 


Assuming the resolution of the primary problem in acceptance of 
amendments supported by a majority, namely the initial consent of 
states to such a treaty provision,®* there would seem to be an inherent 
advantage in endowing international organizations such as ICAO with 
legislative power of this character. Law-making by a majority in 
national deliberative bodies has generally been recognized as the most 
effective means for harmonizing government with the mutable needs 
of society. Moreover, it has been pointed out that failure to consent to 
many convention amendments frequently does not imply objection to 
the bargain as often as it suggests negligence or disinterest. Provisions 
permitting a majority of the contracting parties to effect changes not 
obligatory on the minority offers no adequate substitute, for such 
changes under modern world conditions may be relatively pointless 
unless universally applied. 


The present amendment procedure of the Chicago convention 
places a double burden on the Assembly by requiring determination 
not only of the merits of the contemplated change but further assess- 
ment as to whether it should be considered as sufficiently important to 
require uniform application, with the continuous threat of reducing 
state participation. This aspect of the present article may inevitably 
lead to a reluctance to foster any major change, however desirable, or 
the dissolution of the Convention into several subsidiary agreements. 
In contrast, a procedure for changing the rights and obligations of all 
by approval of a qualified majority affords a clearer opportunity for 
weighing the amendment on its merits. 


It may be suggested also that reference to constructive denunciation 
arising from failure to ratify an amendment could be advantageously 
deleted from the amendment article. The right to reject new rules of 
law is secured to states through the general denunciation provisions of 
Article 95 of the Convention. The requirement that a state must resort 
to the positive and relatively drastic act of renouncing the entire Con- 
vention to avoid a comparatively small change in its obligations and 
rights may serve as a deterrent to loss of membership in most cases. 
Moreover, the burden of terminating Convention commitments then 
rests with the dissenting state rather than with the Organization. 


Special consideration might have to be accorded larger powers 
before such a change would receive substantial support. The Interna- 





93 The experiences of the Universal Postal Union would seem to substantiate 
this conclusion. Although 18 states withdrew from the League between 1920 and 
1942, none of these was a result of the application of the amendment procedure 
of Article 26 of the Covenant. 

4 The desire of states to maintain as wide a control over future situations 
as circumstances will permit leads to a basic reluctance to commit themselves to 
future obligations which might be carried by a majority to which they would be 
bound to submit. Hill, supra note 92. 

















tional Labor Organization’s amended Constitution, which calls for 
ratification of amendments by five of the eight major powers as well as 
a majority of the membership, seems to offer a more equitable approach 
in this regard than according a veto power to particular states. Although 
it is apparent that international law is dependent for its ultimate 
effectiveness on the will of states, the advantages of machinery suffi- 
ciently progressive to permit uniform changes of a vital character in 
a dynamic field such as international aviation should not be under- 
estimated. 


CONSTITUTIONAL DIFFICULTIES IN AMENDING ARTICLE 94 


The second World War thrust the mantle of international leader- 
ship upon the United States and its primary position is nowhere more 
evident than in the realm of aviation. This new responsibility would 
seem to involve serious consideration of all cfforts leading toward more 
effective inter-state organization and it has been suggested herein that 
the amendment of Article 94 of the Chicago Convention may be one 
means of realizing this objective. It is vigorously contended, however, 
that constitutional limitations of many states, especially the United 
States, prohibit the endowment of international institutions with power 
to amend the basic agreement without the contemporaneous consent of 
all participating states. Pre-war surveys of national constitutions reveal 
that in many the treaty-making function of the state is dispersed between 
the executive and legislative branches of the government.®> The rise of 
representative government has led to a democratization of the treaty- 
making procedure by requiring that international engagements may be 
entered into only with legislative approval. Such a procedural require- 
ment, however, does not necessarily indicate that the municipal agency 
by which a treaty is ratified may not consent in the agreement to forego 
its right to pass on subsequent changes in the instrument, or, in essence, 
delegate its authority to the organization membership acting as a 
majority. The extensive participation of modern states in certain 
treaties herein discussed, which provide for amendment by agreement 
of less than the total membership, would indicate that no serious con- 
stitutional obstacle exists in the national law of most states. 


The Constitution of the United States has often been construed to 
restrict this nation from negotiating any treaty which binds it to accept 
in advance additional obligations which it does not subsequently ap- 
prove — approval including Senate authorization. Article II, Section 2 
of the Constitution suggests the basis of this position, for it accords to 
the Senate authority to advise and consent to treaties negotiated by 
the President as a prerequisite to their conclusion. The crux of the 
argument is that the Constitution invalidates any conferral of treaty- 





95 RALPH ARNOLD, TREATY-MAKING PROCEDURE (1933); S. B. CRANDALL, 
TREATIES, THEIR MAKING AND ENFORCEMENT (1904). 
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making authority on an agency which under the Constitution devolves 
upon the Senate.** 


Although the Constitution fails to specity any other means of con- 
cluding international engagements by the federal government,” a par- 
allel practice has been pursued by the executive, since the advent of 
the Constitution, of entering into agreements with or without the 
approbation of the entire Congress.°** An examination of post-war 
agencies referred to herein reveals that in all but two cases United States 
participation was not effected by the treaty-making process: 


Organization and Date Form of Instrument and ene an 
of Instrument Date of U.S. Participation Legislative Action 


1. UNRRA, Nov. 9, 1948 . Executive Agreement; ef- Subsequent Congressional 
fective Nov. 9, 1943 approval by joint reso- 
lution appropriating 
funds, March 28, 1944 
. FAO, August 1, 1944 Executive Agreement; Membership previously 
Signed by U.S. October authorized by Congres- 
16, 1945 sional Joint Resolution, 
July 31, 1945 
. ICAO, Dec. 7, 1944 Treaty; Ratif. Aug. 6, Ratification recommended 
1946 by Senate, July 25, 1946 
. UNO, June 28, 1945 Treaty; Ratif. Aug. 8, Ratification recommended 
1945 by Senate, July 28, 1945 
. IMF and IBRD (Mone- Executive Agreement; In- Membership previously 
tary Fund & Bank), strument of Acceptance authorized by Congress, 
Dec. 22, 1944 by U.S. Dec. 20, 1945; July 31, 1945 
signed Dec. 27, 1945. 
. UNESCO, Nov. 16,1945 Executive Agreement; In- Membership authorized by 
strument of Acceptance Congressional Joint Res- 
deposited Sept. 30, 1946 _ olution, July 30, 1946 
. IRO, Constitution ap- Executive Agreement; In- Membership authorized by 
proved by UNO, Dec. _strument of Acceptance Joint Resolution, July 1, 
15, 1946 forwarded to UN, July 1947 
3, 1947 
. WHO, July 22, 1946 Executive Agreement; In- Membership authorized by 
strument of Acceptance Joint Resolution, June 
by U.S., June 14, 1948 14, 1948 
. ITO, Mar. 24, 1948 Transmitted to the Con- 
gress as an Executive 





Agreement, April 28, 
1949 


The United States membership in the Universal Postal Union has al- 
ways occurred through executive agreement “ratified and approved” by 
the Postmaster General and “approved” by the President under power 





96 See for example Report of the Senate Committee on Foreign Relations on 
the General Arbitration Treaties of 1911, S.Ex. Rep. No. 1, Sixty-Second Con- 
gress, Ist Sess., 30 Senate Documents, No. 98 at 6 (1911). 

97 Article I, Section 10, refers indirectly to international engagements other 
than treaties: “No State shall, without the Consent of the Congress, ... enter 
into any Agreement or Compact with another State or with a foreign Power. .. .” 

98See WALLACE MCCLURE, INTERNATIONAL EXECUTIVE AGREEMENTS (1941). 

99 UNRRA, 58 Stat. 122 (1944); FAO, 59 Stat. 529 (1945); ICAO, 92 Cong. 
Rec. 9972 (1946) ; UNO, 59 Stat. 1033 (1945); IMF, IBRD, 59 Stat. 512 (1945); 
UNESCO, 60 Stat. 712 (1946); IRO, 61 Stat. 214 (1947); WHO, P.L. 842, 80th 
Cong., 2d Sess. (June 14, 1948) ; Executive referral of ITO agreement to Congress 
appears in Dep’t. State Bull. May 8, 1949, at 601. 
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conferred by Congress authorizing such agreements and ‘“‘treaties.’’!°° 
The same law provides the basis for participation in the Postal Union 
for the Americas and Spain. The United States joined the ILO in 1934 
after Congress, by joint resolution, authorized the President to accept 
membership,” and this action was reaffirmed in 1947 by joint resolu- 
tion approving its revised constitution.1° 


In a majority of the joint resolutions of Congress providing for 
United States participation, a section has been carefully inserted to 
provide that the President or any agent of the United States shall not 
accept any amendments to the constitution on behalf of the United 
States which impose new obligations for this country “unless Congress 
by law authorizes such action.” Such a provision appears in the resolu- 
tions providing for membership in the International Bank, the Mone- 
tary Fund, FAO and UNESCO. The UNRRA appropriation, which 
followed signature and participation by Presidential act alone, included 
notice to contracting parties that ‘“‘no amendment under Article VIII 
(a) ... involving new obligations for the United States’”’ would be 
binding without approval by joint resolution of Congress. Section 
VIII (a), embraced amendments involving new obligations for mem- 
bers which were effective for each member only on acceptance by it. 
Sections (b) and (c) of the same article covered amendments not add- 
ing to states’ obligations and were obligatory for all participants on 
adoption by a qualified majority vote of the plenary body in most 
instances. It is significant that UNESCO, FAO, IRO, the International 
Bank and Monetary Fund all permit amendment of their Constitutions 
by majority approval in matters not imposing additional burdens on 
states and that, as in the case of the UNRRA authorization, no reference 
is made in the respective joint resolutions to this aspect of the amend- 
ment procedures. The Congressional restraint on executive action 
appearing in these resolutions raises the question as to what agency 
of the state may be authorized to effect changes in the terms of agree- 
ments and suggests that Congress has by practice taken unto itself 
a fundamental role in effecting such agreements, which it is reluctant 
to abandon.' These expressions of legislative restraint obviously do 
not constitute reservations to the agreements, for the Conventions 
specify that state approval of amendments is a prerequisite to the 
imposition of obligations in such cases. However, the omission of any 





10025 Statutes 654 (1889). Original participation of the United States in 
the Universal Postal Union was authorized by Act of 1872, 17 Stat. 283; Section 
167 read: “that for the purpose of making better postal arrangements with foreign 
countries . . . the Post-Master, by and with the advice of the President, may 
negotiate and conclude postal treaties and conventions. .. .” 

101 49 Stat. 1182 (1934); also U.S. Treaty Series, No. 874 (1934). 

102 P.L. 843, 80th Cong., 2d. Sess. (June 30, 1948). 

103 Since the Constitution does not provide directly for Congressional partici- 
pation in effecting international agreements, it may be argued that the legislature 
In such cases has no power to delegate. The basis for tame Aha action has 
been deemed an extra-constitutional usage, sanctioned by the courts on many oc- 
casions. See Field v. Clark, 143 U.S. 649 (1892); The Brig Aurora, 11 U.S. 
(7 Cranch) 382 (1918). 
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reference to the sections of the above Constitutions providing for 
obligatory changes in the instruments authorized by the majority, if 
such changes do not alter state obligations, would imply that Congress 
has acquiesced to subsequent amendments of a minor nature without 
requiring its contemporaneous consent. 


United States participation in some post-war agencies merits further 
consideration, for the constitutions of some of these institutions call 
for the passage of all amendments by less than unanimous ratification 
or approval. The United Nations Charter is not relevant to the prob- 
lem of delegation of treaty-making functions, for the United States is 
obviously protected by the veto from accepting subsequent changes of 
which it does not approve. Since the veto is reserved to the permanent 
members of the Security Council only, it seems apparent that many 
states consider the legislative role in writing a treaty a delegatable one. 
The 1934 Congressional resolution authorizing membership in the 
International Labor Organization does not refer to the amendment 
provisions of that Constitution.’ The joint resolution authorizing 
membership in the World Health Organization, which also provides 
for obligatory amendments effected by the majority, suggests that with- 
drawal provisions may be deemed adequate protection against the im- 
position of additional obligations which the United States does not 
support. The resolution notes the absence of a withdrawal article in 
the WHO Constitution and reserves to the United States the right to 
take such action after notice. No reference to the amendment pro- 
cedure appears in the law. 


The executive agreement accompanied by Congressional action 
has become by custom and usage a recognized channel for conducting 
foreign relations, approximating in national law the stature of a 
treaty.1°° Some of the above agreements would prompt the conclusion 
that Congress considers its legislative role in some instances as subject 
to delegation to an external agency such as an inter-state institution. 
Moreover, the Supreme Court in the Curtis-Wright decision indicated 
that it would hesitate to condemn such a practice:!06 

“|. . it is evident that this court should not be in haste to apply a 
general rule which will have the effect of condemning legislation like 
that under review as constituting an unlawful delegation of legislative 
power.” 

In contrast to the method by which the United States has partici- 
pated in other specialized agencies of recent creation, the Chicago Con- 





104 The joint resolution of 1934 carefully specified that no obligations under 
the Covenant of the League were assumed by the United States accepting member- 
ship in the ILO. It further stated that “special provision has been made in the 
constitution .. . by which membership of the United States would not impose or 
be deemed to impose any obligation . . . upon the United States to accept the pro- 
posals of that body as involving anything more than recommendations for its con- 
sideration.” This statement apparently refers only to the status of conventions 
prepared by the Organization and submitted to states for voluntary action. 

105 U.S. v. Belmont, 301 U.S. 324 (1937); U.S. v. Pink, 315 U.S. 203 (1942). 

106 U.S. v. Curtis Wright Corp., 299 U.S. 304 (1986). 
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vention was submitted to the Senate as a treaty and approved by that 
body. Unlike most of the conventions, it includes not only on interna- 
tional constitution but the basic principles of international air law. 
Its amendment procedure may therefore pose a slightly more difficult 
problem under the constitutional doctrine of the United States. It 
would seem questionable, however, that the problem of delegating the 
treaty-making function of the Senate differs basically in theory from 
that presented by Congress delegating its role in the making of execu- 
tive agreements.’? Recent decisions of the Supreme Court evidence a 
tendency to regard the choice of the methods or the agency by which 
foreign relations are conducted as involving political issues to be deter- 
mined by the legislative and executive departments rather than the 
courts.°%° The ultimate responsibility for determining what treaty 
powers may be conferred on an international body may thus rest with 
the Senate and the executive. The reluctance of the Senate to enter into 
international engagements providing for amendment according to ma- 
jority will perhaps present the most serious obstacle to United States’ 
approval. The Inter-American Treaty of Reciprocal Assistance, ratified 
by the United States in December 1947,’ manifests a recognition of 
the desirability of vesting substantial power in international institu- 
tions. The treaty calls for the application of political and economic 
sanctions against an aggressor if two-thirds of the Contracting Parties 
agree to such measures. The constitutionality and expediency of a 
treaty commitment are frequently confused. If the utility of flexible 
procedures for change are sufficiently apparent, it seems doubtful that 
constitutional difficulties prohibit their authorization. 





107 Field v. Clark, 143 U.S. 649 (1892). 

108 U.S. v. Curtis-Wright Corp., 209 U.S. 304 (1987); U.S. v. Belmont, 301 
U.S. 324 (1937); U.S. v. Pink, 315 U.S. 208 (1942); Chicago and So. Air Lines 
v. Waterman Steamship Corp., 333 U.S. 45 (1948). The different origin and 
essential character of the power over external affairs of the federal government 
suggests that different standards of constitutionality may be applicable. 

109 18 Dep’t. State Bull., 60. 











EDITORIAL 


THE MISSION OF THE 
NATIONAL AERONAUTIC ASSOCIATION 


topcase its existence, the National Aeronautic Association 
has been the link between public interest and the various aviation 
activities which together make up America’s air leadership. 

The NAA is unique in this field because it includes within its sphere 
of influence both the large national aviation organizations and local 
chapters of air enthusiasts at the “grass roots” level. Thus it is the only 
association today which provides a common meeting ground for the 
public and non-aviation business interests with the private flyer, local 
airport operator, model builder, educator, commercial airline operator 
and the aircraft manufacturer. 

The public is represented by thousands of individuals from all 
walks of life who find in the NAA chapter a direct means by which they 
can register their interest in aviation and take part in its activities. The 
local NAA chapter is the average citizen’s link with his nation’s air 
industry. It enables him to understand the meaning of air power, why 
it is important and provides him with the means to participate in its 


support. 

The NAA is the means by which these local and individual enthu- 
siams can be activated into constructive effort. For many years past, 
NAA has advised and assisted local chapters in staging aviation shows 
and contests, model airplane meets, airport safety inspection, public 
forums and discussions. ‘Through enlarged support for NAA these local 
programs can be intensified and spread out to a much larger area. 

Such continuing concentration of public thought and attention on 
aviation is vital for the maintenance and an understanding support for 
air power, in the Air Age. 


Chapters and Affiliated Clubs 


The NAA draws its strength from thousands of active members and 
many affiliated chapters throughout the nation. These “grass roots” of 
NAA can and should be extended until they include hundreds of thou- 
sands of individual members in hundreds of new chapters. 


The NAA now includes as affiliates and draws help from members 
of large national trade organizations in aviation. The work, activities 
and programs of these associations and their individual members can be 
implemented and dramatized through local chapter activities which 
have been inspired and assisted by NAA. Typical local projects include: 

The organization and servicing of local aviation community planning 
committees. 


The organization of Air Age youth educational activities and the 
sponsoring and conduct of air youth modeling activities, as well as adult 
aviation educational programs. 
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The organization and management of commemorative events such 
as Wright Brothers Day, Air Force Day and Navy Day. 

The promotion of airport development, air marking and civilian fly- 
ing activities generally in the community. 

Development of local Aviation Clinics to resolve local community 
aviation problems. 

The development of aviation outings, social events and flying club 
activities. 

The stimulation of chapter extension activities for increased mem- 
bership, and the development of chapter idea exchanges. 

The organization and programming of current events clubs, aviation 
courses for members and the development of local talent for speaker 
bureau activity with local civic organizations on aviation subjects. 

The maintenance of close relations with the press, the preparation of 
news releases, club bulletins and the development of publicity and public 
relations activities generally. 

The unique demands in specific communities for public guidance and 
counsel in the development of aviation facilities in those communities 
makes the potential list of NAA affiliated clubs’ activities practically 
limitless. 

Broad industry support will make possible a vast expansion in this 
field of local chapter activitiy to the end that every day, somewhere in 
the United States an activity will take place designed to arouse and 
increase interest in the whole field of aviation. 


And meanwhile there is a continuing flow of information between 
NAA headquarters and its local chapters exchanging experience on 
chapter management, financial operation and organization, providing 
program material and advice and all the other types of counsel which a 
strong national association can offer to its members. Local chapter 
members gain the opportunity to participate in Air Age activities at 
the national level. They find that their own interests and programs are 
assisted through the relationship with other individuals and with other 
groups who are working toward the same end—the continued growth 
and progress of aviation. 


The effective cultivation of these grass roots is the service which 
NAA is uniquely fitted to offer to aviation. It demonstrates that NAA 
not only links the general public to aviation but provides the tools and 
equipment for their personal participation in its activities. It is a 
principal part of NAA’s historic mission to ‘“‘Keep America First in the 
Air.” 

Contest Activity 
One hundred thousand people jam the stands at a National Air Race 
watching a dozen pilots and airplanes race around a closed course in 

400 mile-an-hour competition. 

On the lonely desert sands of Muroc Air Force Base, a single pilot in 

a new high speed airplane streaks alone over a measured course to set a 

new world’s speed record of 670 miles an hour. 

One event is public and the other closely guarded in military secrecy. 
Yet in each there is one common factor which lends point and signifi- 
cance to the whole activity. While the crowds cheer the winner; while 
his fellow officers congratulate the single pilot, the NAA takes over. 
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It is the job of a small group of NAA specialists to determine within 
one-thousandth of a second what speeds were flown. Days before, they 
have moved in with their amazingly precise equipment. 

This important service to aviation can be offered in the U. S. only 
by the National Aeronautic Association. To be official, every contest 
result and every aviation record must be certificated by the National 
Aeronautic Association. As the sole U. S. representative of the Federa- 
tion Aeronautique Internationale, the governing body of the new 
world for sporting aviation competitions and records, the NAA is the 
ineans by which this nation’s aviation achievements receive world-wide 
recognition. Indisputable is the fact that without the contest board of 
the NAA-FAI there would be no yardstick by which these achievements 
could be measured and given the world-wide recognition they deserve. 


Shaping American Aviation Policy 


In aviation there are many useful industry conventions. But there 
is one annual meeting which is not typical, and which does not find its 
counterpart anywhere else in America. That is the National Aviation 
Clinic — sponsored for the past six years by the NAA. The Clinic does 
not represent ONE trade interest — it brings together ALL interests 
allied with aviation and the public. 

The Clinic in operation is not a convention body — it is, in fact more 
a forum and in five of its six years has been dignified by being conducted 
in the legislative halls of a State Capitol building. The Clinic repre- 
sents the opportunity for all phases of aviation to get together with the 
public and adopt policies for the good of ALL aviation — not just one 
part of it. A typical Clinic discussion will bring out viewpoints from 
flyers, builders and users of airplanes, airport operators, public officials, 
name figures in aviation and John Q. Public himself. All have a voice 
and hand in shaping and defining aviation policies which will be 
accepted as representing the comprehensive thinking for the Air Age. 

This public service function can be offered only by an organization 
in which public and industry participate on equal terms. NAA meets 
that requirement and feels that it is both patriotic and democratic to 
provide the vehicle for the average citizen to cast his weight for air 
power. He is finally the one who has most to gain — or to lose. 


Air Youth and Adult Education 


If aviation and air power are to be maintained at the level which 
we in aviation feel to be indispensable, an entire new generation must 
be inspired to a firm belief in that principle. We are faced today with 
the necessity for bringing about changes in the field of education which 
will better prepare not only the next but succeeding generations for 
peaceful and prosperous life in the Air Age. 

First tangible expression of a youth’s interest in aviation undoubt- 
edly is the urge to build a model airplane. From this first experience in 
building and flying models, is likely to come the interest which will 
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bind his thinking to the Air Age for the rest of his life. Many of our 
finest flyers today trace their beginning in aviation to airplane modeling. 
Official governing body of the science of aero modeling is the Acad- 
emy of Model Aeronautics —a division of the National Aeronautic 
Association. In 1948, the AMA sanctioned 600 contests in various parts 
of the country and recorded more than 200 new national records. 
However, other and broader educational activities must be carried 
on, as well, to underscore, not only the youth of our country, but for 
adults of our country the significance of maintaining U. S. leadership 
in the skies. Educators in our schools and universities must be impressed 
with the meaning of air power and its importance. And, most impor- 
tant of all, today’s community and civic leaders must be made sympa- 
thetically aware of Air Power and the Air Age with all its implications. 


National Trophies and Awards 

In the White House, the President of the United States annually 
presents an aviation trophy on behalf of the NAA, custodian of that 
trophy, which recognizes an outstanding achievement in aviation dur- 
ing that year. 

Honor and recognition for individual accomplishment is as much 
a part of the American scene as the right to accomplishment itself. 
While some governments bestow titles and grants to those who merit 
them in the judgment of the state, we Americans honor accomplish- 
ment with cups and trophies — determining the awards in the light of 
contributions to human progress. 

To the NAA belong custodianship and responsibility for such im- 
portant annual awards as the Collier Trophy, Wright Brothers Memo- 
rial Trophy, Haire Airport Awards, Brewer Award and honorary life 
Memberships in the Association itself. Through this means there is 
perpetuated in history the right of American individuals to such sig- 
nificant ‘‘firsts” as piloted supersonic flight. 

If the establishment of endowment funds and of the creation of 
aviation scholarships as well as the bestowal of private awards and rec- 
ognition are one of our rights as free individuals in a free America, then 
this activity of NAA is not only one of the operations in its mission, 
“Keep Amerca First in the Air,” but it is a practical working demon- 
stration of our type of government and economy. 

Your Part of the Mission 

NAA does not seek your contribution; it seeks your active support 
as a member. Most particularly does it seek the membership of corpo- 
rations. NAA, as a vital instrument dedicated to the accomplishment 
of the mission “Keep America First in the Air,” can serve you and the 
best interests of your country. Your help is needed. Aid in the accom- 
plishment of this mission by becoming a member of NAA today. 

E. C. §.® 


* This editorial is a condensed version of a brochure prepared by a special 
committee of which the editor, as First Vice President of NAA, was a member. 
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INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


I. GENERAL 


EVELOPMENTS during the Sixth Session of ICAO’s Council, held in 
the period January 18-April 1, 1949, emphasized ICAO’s role as an 
organ for international cooperation. During this session preparations were 
made for the ICAO Conferences on Joint Financing and Operation of Air 
Navigation Services, which convened in London on April 20, 1949. Twenty- 
one countries were invited to these conferences to join in cooperative plans 
for joint financing of the Faroes Station of the Northeast Atlantic Loran 
Chain and air navigation services in Greenland!; Ellinikon Airport, Athens, 
Greece and other essential Greek air navigation installations where develop- 
ment and maintenance is needed?; and the North Atlantic Ocean Stations,? 
which have been operated under an international agreement sponsored by 
PICAO in 1946. 

Not only did the Council plan during the early months of 1949 to extend 
the benefits of Chapter XV of the Chicago Convention to Denmark and 
Greece, through the provision of capital for installation and maintenance 
of air navigation facilities, but also authorized its President to express the 
willingness of the Organization to join in a general United Nations plan for 
rendering expert advisory assistance all over the world. ICAO’s President, 
who was called to discuss such a plan with the U. N. Secretary General on 
March 18, was able to pledge support by ICAO, within the limits of its staff 
and budget, through a program which would first consist chiefly of answer- 
ing and developing technical aviation inquiries from Member States and 
conducting preliminary on-the-spot investigations. Later, if additional re- 
sources were available, technical missions might be sent out by ICAO to 
supervise solution of problems in air navigation and air transport and give 
on-the-job training. ICAO also expressed its willingness to cooperate in 
general transportation and communications surveys. Its Secretary General 
was directed to prepare recommendations on additions to staff needed by 
ICAO if it is to give technical assistance and training to the various Mem- 
ber States which may indicate that they require help. 

On March 15, there was convened in Washington, D. C. the Aeronautical 
Radio Committee for ITU Region II Conducted in Collaboration with ICAO. 
An example of the type of coordination that can be effected between the 
specialized agencies, this conference, conducted generally under ITU rules 
and with the chairman of the ITU’s International Administrative Radio 
Conference presiding, had as its secretary a communications expert from 
the ICAO Secretariat. This ICAO representative was authorized not only 
to participate in the planning and organization of the meeting but also to 
make proposals from the floor. Documents prepared by the Third Session 
of the ICAO Communications Division were used mainly as documentation 
for this conference, called to determine the frequency requirements for air- 
ground services of regional operators in the Western Hemisphere. 

Since the Council adjourned on April 1, not to be reconvened until May 
17, attention was directed during its sixth session to preparations for the 





* Divisional Assistant, Aviation Division, Department of State. 

1 Conference on Air Navigation Services: Greenland and the Faroes. 
2 Conference on Air Navigation Services: Greece. 

3 2nd Conference on ICAO North Atlantic Ocean Stations. 
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Third ICAO Assembly. June 7, 1949 was confirmed by the Council as the 
opening date for the Assembly. Since this Assembly, in accordance with 
Resolution A2-2 of the Second Assembly,‘ will be a small and short one lim- 
ited to administrative and fiscal matters, the Council decided to invite as 
observers only the U. N. and its specialized agencies. Documentation for 
items on the Provisional Agenda® was approved by the Council for distribu- 
tion to Member States, including that on the 1950 budget, amendments to 
the financial regulations, the Staff Provident Fund and Pensions Plan, and 
action to be taken with financially delinquent Member States. 


On March 30, 1949, Finland deposited its instrument of adherence to 
the Chicago Convention. Finland’s membership in ICAO became effective 
thirty days later, on April 29, 1949. 


II. AIR NAVIGATION MATTERS 


The Sixth Session of the ICAO Council saw the change-over from the 
Air Navigation Committee, as originally established by PICAO, to the Air 
Navigation Commission, as provided for in the Chicago Convention. On 
February 1, 1949 the Council adopted the following resolution: 


“The Council Resolves That: 


1. An Air Navigation Commission of twelve members be and is hereby 
established in accordance with the Council Resolution dated October 5th, 1948; 


2. The following persons who have been nominated by Contracting States 
be and are hereby appointed as members of the said Commission: 
Mr. D. W. J. Binaghi, nominated by Argentina 
Major J. N. F. Gomes, nominated by Brazil 
Mr. Stuart Graham, nominated by Canada 
Mr. Y. C. Wu, nominated by China 
Col. C. Teyssier, nominated by France 
Mr. J. van der Heijden, nominated by the Netherlands 
. A. Hansen, nominated by Sweden 
Mr. G. J. Warcup, nominated by the United Kingdom 
Mr. H. Walker Percy, nominated by the United States of America; 
3. Mr. D. W. J. Binaghi be and is hereby appointed as Chairman of the 
Air Navigation Commission; 


4. The Air Navigation Committee at its next meeting following the adop- 
tion of this resolution by Council should consider and dispose of all necessary 
business to facilitate the transfer of its functions to the Air Navigation 
Commission, and thereafter the Air Navigation Commission shall be con- 
vened and shall perform its functions in accordance with the directions of 
Council contained in its Resolution of October 5th, 1948; 

5. All Contracting States be informed forthwith that on or after April 
5th, 1949, the Council will proceed, having regard to Assembly Resolution 
A2-8, to fill the three vacancies in the Commission, on the basis of further 
nominations which may have been received by that date, and that they be 
ny informed that nominees need not be nationals of the nominating 

tate. 


Accordingly, the last meeting of the Air Navigation Committee was held on 
February 4 and the first meeting of the Air Navigation Commission on 
February 7. 


The Commission commenced its substantive work by reviewing the draft 
Standards and Recommended Practices prepared by the Third Session of 
the Aerodromes, Air Routes and Ground Aids Division (AGA). An innova- 
tion in method of review was the use of written comments by States or 
Council or Commission Members rather than the making of oral comments 
from the floor. The Commission also continued the work begun by the 


4 Resolutions and Recommendations of the Second Assembly, ICAO Doc. 5692, 
A2-P /37, 21/6/48. 
5ICAO Third Assembly, Provisional Agenda, A3-P/1, 26/1/49. 
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Committee last fall on the draft annex on Radio Aids to Air Navigation 
(COT). 


Technical annexes to the Chicago Convention on which both the Air 
Navigation Commission and the Council completed their reviews were those 
on Airworthiness of Aircraft (AIR) and Aircraft Nationality and Registra- 
tion Marks (REG). Council action resulted in the establishment of the fol- 
— pertinent dates for these two sets of Standards and Recommended 

ractices: 


Date by which Date by which Date for 
Date adopted States to Register States to Notify Implementation 
by Council Disapproval Differences of Annex 
AIR Mar. 1, 1949 August 1, 1949 Sept. 1, 1949 
REG Feb. 8, 1949 July 1, 1949 August 1, 1949 Oct. 1, 19498 


On March 22, 1949 the tenth and last in the initial series of ICAO Re- 
gional Air Navigation Meetings for all areas of the world was convened in 
London. This meeting, the African-Ocean RAN Meeting, in addition to the 
regular technical committees on aerodromes, air routes and ground aids; 
air traffic control; communications; meteorology; and search and rescue, 
also had a special committee on allocation of frequencies for regional air 
services not only in the African-Indian Ocean Region but also in the Middle 
East Region. 


The agenda and directives to the ICAO regional frequency meetings 
being held this year, e.g., the aforementioned African-Indian Ocean-Middle 
East Meeting, were developed by the ICAO Communications (COM) Divis- 
ion Meeting (held in Montreal January 11-February 26, 1949) after exami- 
nation of the plan for the allotment of frequencies in the aero-mobile “R” 
service formulated by the First Session of the International Administrative 
Aeronautical Radio Conference (IAARC) held in Geneva in the summer of 
1948. Other recommendations made by this Third Session of the COM Di- 
vision were those on facilities such as the ICAO Standard Instrument Land- 
ing System (ILS), the Ground Controlled Approach System (GCA), and the 
VHF Omni-Directional Radio Range (VOR), and on COM procedures, codes 
and abbreviations. 


The Third Session of the Operations (OPS) Division also held at Mon- 
treal, February 8-March 13, 1949, was concerned with the formulation of 
draft Standards and Recommended Practices for non-scheduled operations 
and additions and amendments to the existing OPS Annex on scheduled 
operations; also the development of Standard Instrument Approach Pro- 
cedures and operating limitations for ICAO transport categories C and D. 
Consideration of standards for these two categories of transport aircraft 
was also on the agenda of the Third Session of the Airworthiness (AIR) 
Division held February 22-March 29, 1949 in Montreal. 


The Air Navigation Commission, unlike the Council and the Air Trans- 
port Committee, did not recess this spring but continued work through to 
June 15 in the hope of completing its review of the COM, OPS, and AIR 
Final Reports. Other Division Meetings’ Final Reports of which reviews 
were completed by the Commission in the early months of 1949 were those 
of PEL and MAP, the latter having also been approved, with few excep- 
tions, by Council. 


Special technical meetings convened by ICAO in the spring of 1949 
included the North Atlantic Meteorological Telecommunications Meeting, 
which opened in London on April 11 to consider MET-COM problems aris- 


6 Implementation date only for aircraft being registered for the first time. 
January 1, 1951 is implementation date for all other aircraft. 
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ing in connection with implementation of the recommendations of the Second 
North Atlantic Regional Air Navigation Meeting held in May 1948. A 
special meeting on Notices to Airmen (NOTAMS) was held in Montreal 
beginning April 19 to develop Standards and Recommended Practices for 
disseminating aeronautical information and to consider the possibility of 
establishing an international briefing service. The European-Mediterranean 
Frequency Meeting, which held three meetings in Montreal in January and 
February was resumed in Paris on April 26. 


III. Ark TRANSPORT MATTERS 


An outstanding accomplishment of ICAO was the approval by the Air 
Transport Committee on February 23, 1949 and the unanimous adoption 
by the Council on March 25 of the Annex to the Chicago Convention on 
Facilitation of International Air Transport (FAL). The following schedule 
was established for action by Member States on the FAL Annex, which 
establishes Standards and Recommended Practices for simplification of 
international border-crossing procedures and documents relating to immi- 
gration, customs, public health and plant and animal quarantine: 


Date by which Date by which Date for 
States to Register States to Notify Implementation 
Disapproval Differences of Annex 


August 1, 1949 December 1, 1949 March 1, 1950 


Both Committee and Council also approved the recommendations of the Sec- 
ond Session of the FAL Division, May 1948, other than the Annex. 


On April 1, the Council adopted Rules for the Registration with ICAO 
of Aeronautical Agreements and Arrangements. Two main changes were 
made in the draft rules by the Air Transport Committee and the Council 
prior to adoption: (1) ICAO will refrain from registering agreements with 
the United Nations which come to ICAO from States desiring to register 
their agreements directly with the United Nations. (The United States has 
already notified ICAO that it will continue to register directly with U. N. 
all agreements which require filing with that Organization.) (2) Included 
among the agreements required to be filed with ICAO under Article 83 of 
the Chicago Convention will be those between 

“a Contracting State and a national (natural person or corporation) 

of any other State if (they) relate(s) to the ownership or operation of 

any airline, international air service, aerodrome or air navigation 

service.” 

On March 15, the Council adopted a resolution, presented by the Air 
Transport Committee, defining the scope of the statistical work program 
which includes: 

Continued study and evolution of the air transport reporting forms 

Development of analytical methods for studying air transport statistics 

Statistics of international non-scheduled air transport 

Total national air transport statistics 

Statistics from non-contracting states 

Statistics on airports and other air navigation facilities 

Production of the monthly statistical summary 

Production of an ICAO year book of statistics 

Study of definitions 

Contacts with authorities in contracting states. 

Also, on February 1, the Council had adopted a resolution requesting Con- 
tracting States to forward statistical compilations relating to aircraft acci- 
dents with a view to ICAO’s correlating the study of this data with work 
on the technical aspects of accidents. These fields of work had all been rec- 
ommended by the First Session of the Statistics Division, January-Febru- 
ary 1948. 
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The Council, at the end of its sixth session, approved the interim report 
of the Air Transport Committee on its study of charges for the use of air 
navigation facilities (Second Assembly Resolution A2-14). The Commit- 
tee recommended “(1) that a factual questionnaire be submitted to all 
Contracting States; (2) that Council Members take steps to obtain advice 
on the policy issues involved, which will be further defined and reported on 
by the Air Transport Committee; and (3) that the problem be debated by 
the Air Transport Committee and Council, at a date to be decided in ad- 
vance, after the factual information has been received and Council Members 
have had an opportunity to secure any briefing they consider necessary.” 
Australia, Mexico, the United Kingdom and the United States are members 
of the Committee’s working group on this subject. 

With regard to international air mail, the Council and the Air Transport 
Committee decided that ICAO was not prepared to communicate with the 
Executive and Liaison Commission of the Universal Postal Union (UPU) 
at its May 16, 1949 meeting on the categorization of air services for the 
purpose of regulating air mail transportation charges. However, since the 
Secretariat’s paper on the subject was considered to be of some interest and 
value, it was suggested that Council Members might wish to bring it to the 
attention of their governments for possible use in connection with the UPU 
meeting. The Council decided to defer action until its seventh session on the 
overall question of the role ICAO is to play in the field of international air 
mail, including collaboration with UPU and IATA. 

When the Air Transport Committee reconvenes on May 16,’ it plans to 
make the question of registration of aircraft in international ownership and 
operation a first item of business. Priority will also be given to the further 
consideration by the Committee of working papers already prepared on the 
subject of scheduled and non-scheduled air services and Second Assembly 
Resolutions A2-17, A2-18 and A2-19. Another report is expected from the 
working group on charges for air navigation facilities; also papers from the 
Secretariat on burdensome insurance requirements and obligation of Con- 
tracting States under Article 21 of the Chicago Convention to supply lists 
of registered aircraft. 


IV. LEGAL MATTERS 


The Council on January 25, 1949 approved the convening of the Fourth 
Session of the Legal Committee concurrently with the Third Assembly on 
June 7, 1949 in Montreal. Four subcommittees will also meet in Montreal 
beginning June 1, 1949. The Sub-Committee on the Revision of the War- 
saw Convention will consider the Beaumont draft report and the answers 
of ICAO Member States to the questionnaire on the limits of liability 
in the Convention. The Sub-Committee on the Revision of the Rome Con- 
vention and Related Matters will deliberate on replies to the questionnaire 
on this Convention. The Sub-Committee on Definitions will consider 
certain definitions in the Warsaw Convention, together with the Subcom- 
mittee on that convention. The Sub-Committee on Search, Assistance and 
Rescue will study the replies from ICAO Member States on the Brussels 
Convention Relating to Assistance and Salvage of Aircraft or by Aircraft 
at Sea and related matters. The reports of these four subcommittees will 
make up the main items of discussion of the Legal Committee, according to 
the proposed agenda circulated to ICAO Member States.® 

JOAN H. STACY 





7The Air Transport Committee adjourned on March 381, 1949 at approxi- 
mately the same time as the Council. 
8 Legal Committee, Fourth Session, Proposed Agenda, ICAO Doc. 6023, 


LC/120, 4/2/49. 
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Department Editor: Walter H. Wager* 


REPORT ON AIR TRANSPORTATION OF AVIATION SECURITIES 
COMMITTEE OF INVESTMENT BANKERS ASSOCIATION 
OF AMERICA** 


I.—NATURE AND CHARACTERISTICS OF THE INDUSTRY 


HE Civil Aeronautics Act, which provides the charter under which 
the air transport industry operates, is a basically sound piece of legis- 
lation, although its past administration has been far from ideal. With the 
passage of this Act in 1938, the Congress established our certificated air- 
lines (domestic and international) as a regulated public service industry. 


As a regulated business, the airlines give up the right to set fares with- 
out the approval of the Civil Aeronautics Board, to operate when and where 
they please, and to quickly withdraw service which they find unprofitable. 
In return for accepting these restrictions, they gain two important theoreti- 
cal advantages — advantages which can become practical if the Act is ag- 
gressively and intelligently administered. 


First: The certificated airlines are protected against unauthorized com- 
petition. The degree of competition authorized by the CAB to date has 
depended on the philosophy of the membership of the Board, the aggressive- 
ness of the industry in requesting new routes, and the supposed outlook for 
the growth of air traffic. 


In retrospect, the degree of competition allowed in the past few years 
appears to have been excessive. One of the main problems which now con- 
fronts the industry and the Board is how already certificated competition 


can be reduced. 


In addition, the domestic airlines are subject to fairly heavy but prob- 
ably temporary competition from “non-scheduled” freight and passenger 
lines. Our international certificated airlines are subject to competition 
from foreign flag airlines as well as from other American carriers. 


Second: The certificated airlines are clearly entitled to sufficient financial 
support (mail payments) from the government to permit them, if honestly, 
economically and efficiently managed, to earn an adequate return on their 
invested capital, even though these mail payments may have to be so high 
as to contain a significant element of subsidy. To quote the Act: 


“In determining the (mail) rates in each case the Authority shall take 
into consideration, among other factors ... the need for each carrier for 
compensation for the transportation of mail sufficient to insure the per- 
formance of such service and, together with all other revenues of the air 
carrier, to enable such air carrier to maintain and continue the develop- 
ment of air transportation to the extent and of the character and quality 
required for the commerce of the United States, its Postal Service and 
the National Defense.” 


The amount of financial support granted through mail rates has depended 
on the philosophy of the Board, its judgment as to the probable future trend 





* Research Fellow, Northwestern University School of Law. 
** Presented at Thirty-Seventh Annual Convention, Hollywood, Florida, De- 
cember 5-10, 1948. Space limitations prevent publication of Section Two on Air- 
craft Manufacturing. 
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of traffic and costs, the enthusiasm with which the Post Office Department 
(in whose budget the funds for air mail payments are included) defends the 
appropriation requests before the Committees of Congress, and the willing- 
ness of the Congress to appropriate the necessary funds. Congressional 
attitudes have been influenced, among other things, by the state of the 
national budget, the philosophy of the party in power, pressures from com- 
petitive surface transport industries, and the importance currently placed 
on air transport as a factor in national defense. 


Mail payments in the past few years have been inadequate, but, as out- 
lined later, there are reasons to believe that they will be substantially in- 
creased in the near future. 


In evaluating the degree to which the airlines are dependent on govern- 
ment assistance, it is important to remember that the cost to the govern- 
ment of the air mail service, since it was started in 1918, has been almost 
entirely offset by stamp revenue. 


Airmail Payments and Revenues—1918-1947 


Receipts from stamps on air mail letters............ $539 million 
Payments to airlines for carrying air mail........... 405 million 
Allocable Post Office Dept. overhead................ 183 million 
Total Cost of Air Mall. ....502 + PPA TS enS ea aie ropaTe Ces 588 million 

Gy ai si crsras cre cue es iors ee sata (ela te sisel mers tonetoeneeasereiede 49 million 


Despite this excellent showing over the past three decades, it is probable 
that air mail payments over the next few years will contain a substantial 
element of subsidy. 

If the air transport industry is to show reasonable earnings over the 
near term future, air mail payments to our domestic carriers will probably 
have to be doubled, and payments to our international carriers substantially 
increased. Such increases are entirely consistent with the terms of the 
Civil Aeronautics Act, but they will mean that mail payments plus allocable 
Post Office overhead will be for a few years far above revenues from stamp 
sales. The period of deficits should not be unduly prolonged, however, for 
there is every probability that mail rates can again be slowly reduced once 
the industry is established on a sound financial basis. 


In addition to payments for carrying the mail, the Federal Government 
since 1938 has expended over $400 millions on the construction and operation 
of airways facilities, and the government and the municipalities have spent 
$1,300 millions on the construction of civil airports, a large part of which 
were for the benefit of the certificated airlines. 


Our domestic and international airlines are of major direct and indirect 
value to our national defense. Their importance in this sphere more than 
justifies the government aid they receive, entirely apart from the obvious 
reasons for assisting air transportation as an infant industry. 


In war, when high-speed transportation and communication are of par- 
ticularly vital importance, the airlines are a key segment of our transpor- 
tation system. In addition, by furnishing trained personnel, and through 
contract operations, they provide an invaluable nucleus for building up the 
necessary military and naval air transport services. 


Air transportation is also of fundamental importance to our domestic 
and foreign commerce. In the first six months of 1948 United States domes- 
tic airlines carried a volume of passenger traffic equal to 44.1% of Pullman 
traffic. Across the North Atlantic, our international airlines will carry 70% 
of the total air traffic, and total air passenger volume will be equal to 50% 
of first class steamship traffic. 
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In domestic service air transport is two to six times as fast as the fastest 
surface transport. On the ocean, it is five times as fast as the fastest steam- 
ships and ten times as fast as the average passenger liner. 


Obviously, a method of transportation carrying such large volumes of 
traffic and offering such a great speed advantage over competitive methods 
is a most useful tool for all forms of commerce. 


When both its national defense and its commercial importance is consid- 
ered, it is clear that the aggressive support of air transportation envisaged 
in the Civil Aeronautics Act is in the national interest. 


The following quotations from the reports of the President’s Air Policy 
Commission and the Congressional Aviation Policy Board bear out this 
conclusion: 


President’s Air Policy Commission: 

“The air lines ... are passing through one of the most serious crises of 
their history. ... This situation is significant for two reasons. If not 
relieved it will contribute to the rapid deterioration of air line service 
to the public. A second reason is now of even greater importance. The 
air lines have a fleet of aircraft of great value to the military services 
as a reserve in time of war. As a potential military auxiliary, the air 
lines must be kept strong and healthy.” 

“We must consider that direct government financial aid to commercial 
air lines is fully justified on grounds of national security and economic ‘ 
welfare. We believe the air transport system of this country can, with 
such aid now, become self-supporting in the future. We are convinced 
that any impartial investigators of air transport would endorse the use 
of public funds to obtain such a sound air transport system. This means 
the continued granting of subsidies to air lines for an additional period.” 


Congressional Aviation Policy Board: 


“National security requires a financially sound, operationally efficient, 
and technically modern air transport industry.” ' 


aisese 


II.—War TIME PROSPERITY AND POST WAR DIFFICULTIES 


Between 1941 and 1946 the gross revenues of the domestic airlines in- 
creased over three fold, and during the last three years they have increased 
a further 20%. However, as indicated in the following table, this expansion 
in business has been accompanied by an extremely erratic earnings record. 


Revenues, Earnings and Security Prices of Certificated 
Domestic Air Lines* 


Total Cost Per Oper- Air Transport 
Gross Mail % Pass. Avail. Oper- ating Stock Price Ave.: 
iS Rev.*. Mail Load Ton Mile ating Income (Dow Jones) 
(000) (000) Total Factor Cents Ratio (000) High Low Close 


1941 $ 97,309 22,696 23.2 59.1 27.7 92.4 $ 7,390 26.6 17.8 18.6 
1942 108,148 23,447 21.7 72.2 313 77.9 23,782 29.9 13.4 29.1 
1943 122,995 24,103 19.6 88.0 36.9 177.8 27,482 43.5 27.9 33.9 
1944 160,928 33,317 20.7 89.4 36.4 178.4 36,406 45.8 32.7 45.8 
1945 214,743 33,693 15.7 88.1 34.6 84.0 34,417 91.7 45.1 84.6 
1946 311,500 21,015 6.7 78.8 32.3 101.8 (5,621) 86.3 39.3 41.0 
1947 352,490 29,089 8.2 65.7 30.9 105.9 (20,900) 46.2 30.0 30.6 
1948 418,003 >47,747 114 58.5 30.5 99.5 (2,292) 39.2 25.6 29.0 





* Feeder lines omitted. See appendix. ( ) Loss 

*Includes retroactive mail revenue applicable under CAB note orders and 
“Show Cause” orders issued through April 21, 1949. 

> Includes the following amounts in retroactive mail payments awarded in 1948: 
Capital $1,491,906; Inland $75,050; Mid-Continent $183,775; National $329,762; 
Northwest $2,100,658; T.W.A. $1,761,692; United $1,913,285; Western $975,461. 
American also received award, but did not indicate amount included. 
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The industry reported high profits, thanks to abnormally favorable con- 
ditions, during the war years. Net operating income increased from $7 
millions in 1941 to a peak of $36 millions in 1944, and the operating ratio 
fell from 92 in 1941 to 78 in 1942 and 1943. 


This good showing was primarily due to an abnormally high density of 
passenger traffic. Gross passenger revenues rose only 68% between 1941 
and 1944 because the airlines were unable to obtain additional equipment to 
handle increasing traffic. But under war conditions people were willing to 
travel at any hour of the day or night, and thanks to their rush to fill the 
few available seats the industry load factor rose to 90% as compared to the 
normal prewar figure of 55-60%. Air mail revenues increased some 50% 
between 1941 and 1944 and, in addition, the airlines performed profitable 
contract services for the military. 


From a net operating income of $34 millions in 1945, domestic airlines 
earnings fell to an operating loss of nearly $6 millions in 1946. In 1947, 
and the first half of 1948, the industry lost an additional $31 millions. While 
the total loss in these last eighteen months is less than half depreciation 
charges of $65 millions, it is nevertheless extremely serious. 


This poor showing in a period when most American industries have been 
reporting record profits has been due in large part to major mistakes on the 
part of both the airline managements and the Civil Aeronautics Board. 


Fortunately most of these mistakes are well on the way to correction and, 
except for the excessive granting of new routes, will not impede the future 
development of the business. They are summarized below: 


(1) Overestimating the probable growth of traffic. 

(2) Hiring of an excessive number of personnel and purchasing an ex- 
cessive number of aircraft to cope with the expected increased 
traffic. 

(3) Insufficient control of costs during this expansion period. 

(4) Grounding of new types of aircraft (due to remediable defects) for 
many months which resulted in heavy loss of revenue. 

(5) Major strikes which resulted in heavy losses for the airlines affected. 

(6) Excessive granting of new routes by the Civil Aeronautics Board. 

(7) Reduction of both mail and passenger rates on the erroneous assump- 
tion that traffic would greatly increase and costs decline. 

(8) Inability to markedly reduce costs in the face of the rising price 
level despite the introduction of more efficient aircraft. 


A long essay might be written on each of these problems but for the 
purpose of this report a discussion of the two most important—points 1 and 
7—should prove sufficient. (Point 6 is analyzed in some detail in a later 
section. ) 

Most of the industry’s difficulties stem from over-estimating the probable 
growth of traffic, an error which was shared by the CAB. It was commonly 
expected that air passenger travel would continue to show a steady increase 
of 25-30% until well into the 1950s. 


These optimistic estimates failed to give adequate weight to the fact that 
total war-time travel was inflated to an extraordinary degree and, there- 
fore, did not provide a sound basis for projecting future travel trends. 
Further errors were made in assuming that the airlines would greatly im- 
prove their safety and regularity and sharply reduce their costs in the 
immediate post-war period. Neither of these goals has been reached. 

Actually, instead of increasing spectacularly, airline travel has held about 
steady since 1946 while Pullman travel has declined about 35% between 
1946 and 1948. 
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Air and Pullman Traffic — 1940-1948 
(million passenger miles) 
Air % of Total 


Pullman Air Air and Pullman 
1940 7,243 1,052 12:7 
1946 20,672 5,903 22:2 
1947 13,516 6,011 30.7 
1948 12,172 5,823 32.4 


This is an excellent comparative showing and has resulted in a growing 
penetration of the total long distance travel market by the airlines, but is 
far below what both the airlines and the CAB expected. 


In 1945, the CAB faced with high airline earnings and estimates of 
rapidly increasing traffic, and with the introduction of new and supposedly 
more economical equipment, became convinced that if the air mail payments 
to the larger carriers were not reduced, they would soon be making excessive 
profits. As a result, in 1945, the mail rates of the “Big Five” were cut from 
60 cents per ton mile to 45 cents per ton mile. In addition to the cut in 
rates, total air mail volume declined from 65 million ton miles in 1945 to 
33 million ton miles in 1946, due to the practical disappearance of soldiers’ 
mail that came with the demobilization. Mail payments to the industry 
consequently fell from $34 million in 1945 to $20 million in 1946 and $23 
million in 1947. This latter figure is little higher than in 1940 when the 
total gross revenues of the industry were but one-sixth of the 1947 level. 


The average mail rate for the industry as a whole in 1947 was only 70.9 
cents per ton mile as compared with $1.74 in 1941. 


The assumptions on which the CAB based this reduction in mail pay 
turned out to be wholly unfounded. Far from enjoying excessive profits, 
the industry as we have seen, has reported large losses since 1946, due in 
part to expenditures in preparing for a heavy increase in traffic which failed 
to materialize. 


In retrospect, it is clear that the CAB should have actually increased mail 
rates as the volume of mail traffic declined from the war-time peak, to per- 
mit the industry to show sufficient earnings to raise the equity capital nec- 
essary to buy new aircraft and modernize its ground facilities. 


In addition to reducing air mail rates, the CAB took the initiative in 
encouraging the industry to reduce passenger fares (although certain major 
airlines were also anxious to reduce fares). There was general agreement 
that lower fares were necessary to open up the “mass transportation market” 
to the airlines and it was felt that the introduction of the new, more efficient 
types of aircraft would reduce costs sufficiently to make the lower rates 
economically feasible. The industry’s average passenger fare fell from 
4.95 cents per passenger mile in 1945 to 4.76 cents in 1946. 


III. — SPECIAL SITUATION OF U.S. INTERNATIONAL AIRLINES 


Space prevents detailed treatment of the problem of the international air- 
lines. However, the following table gives basic figures for their operations 
for the fiscal years 1942-1948 which may be compared in a general way with 
the results of the domestic carriers.! 





1Qne major international carrier is also a domestic airline, the results of 
whose foreign and domestic operations are consolidated in its annual report. 
Another is 62% owned by a domestic airline. Two other domestic lines are just 
beginning international operations. 
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Certificated International Airlines Revenues and Earnings 


U.S. Mail 

Fiscal Revenues 

Years Total U.S. Mail as Pct.of Passenger Operating 
Ending Revenues Revenues* Total Loa Profit 
June 30 (000) (000) Revenues Factor (000) 
1942 $ 44,152 $15,360 34.79% 67.92% $ 9,082 
1943 38,764 4,778 12.33 78.10 2,711 
1944 37,505 3,036 8.09 79.31 2,143 
1945 50,000 5,773 11.55 78.01 435 
1946 95,437 10,096 10.58 17.19 6,695 
1947 164,194 16,450 10.02 63.47 (16,015) 
1948 224,057 42,248 18.86 59.50 534 


The sharp increase in gross revenues from $95 millions in 1946 to $224 
millions in 1948 is due to the opening of normal post war service to foreign 
countries, particularly on the North Atlantic. It should also be noted that 
this branch of the industry showed large losses in only one year (1947), and 
actually reported a small profit for 1948. This is due in part to more liberal 
mail pay treatment by the CAB. 

Substantial retroactive mail payments to our international carriers, and 
an increase in their rates for future service, are expected to be announced 
by the CAB in the near future. 

Our international airlines must meet heavy competition from foreign 
carriers and, in addition, compete with other American carriers on important 
routes. Since all certificates to American carriers on the North Atlantic are 
temporary ones, expiring in 1953, there will be an opportunity to review the 
competitive situation at that time. 


IV. — FINANCING OF THE AIR TRANSPORT INDUSTRY — 1940-1947 


Bonds and Proceeds 

Calendar Debentures Proceeds Common 
Year (000) Notes* Pfd. Stock Stock Total 

1940 

1941 None 4,756 1,875 1,115 7,786 
1942 None 1,504 None None 1,504 
1943 None 205 10,503 7,250 17,958 
1944 None 296 None 3,802 4,098 
1945 40,000 6,837 None 6,422 53,259 
1946 50,000 26,986 40,800 12,333 130,119 
1947 22,000 44,390 19,227 3,813 89,430 


In 1945, when the industry’s total assets were only $253 million, it was 
estimated that the airlines would expend $750 million over the next five years 
for the purchase of new aircraft, ground facilities, etc. 

A responsible study made at the time indicated that this sum would be 
obtained as follows: 


Millions of Dollars 
Retained <CATNINGS: «..66.606.0i6ssiseinweaee es 80 
MDB EL OTY 50.515: p5) oieicorisl exes Scio taretorsnevoteseceiees 170 
Sale of equity securities .............000- 150 
PR MARISGS. cc ci avers va hts xansi aa iale nctanetcteba meus acrers 350 
PUN estas ak orerse vcs usveusiedecavorousisie ds terene adeseeiol ts 750 





(_) Loss. 

® U.S. International Airlines received U.S. mail revenue for calendar years 
with retroactive adjustment through April 21, 1949, as follows: 1946—$20,068,000; 
1947—$33,288,000; 1948—$52,522,000. 

* Principally borrowing from banks on equipment mortgage loans, term loans 
and promissory notes, but also includes borrowing on notes from aircraft manu- 
facturers, the RFC and other corporations. 
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These figures were, of course, scaled down drastically when it became 
evident that the expected expansion of traffic was not to materialize and also 
by virtue of necessity when capital became difficult to raise. 

It will be noted that debenture and preferred stock financing predomi- 
nated until the beginning of 1947 and that, since that time, the large major- 
ity of new funds have been obtained through bank loans. 

Some of this bank loan was for equipment purchases and other similar 
expenditures which would have been better financed through the sale of 
securities. 

There has, unfortunately for the industry, been comparatively little 
equity financing. When equities could have been sold on a favorable basis, 
during the period of high airline earnings (1945), most managements ex- 
pected their stocks to sell still higher and consequently postponed equity 
financing. Some were also attracted by the “leverage” potentialities for 
their common stocks through raising a substantial part of their capital 
through the issuance of senior securities. 

As a result of these trends, the capital structure of the industry has 
changed drastically since prewar days when the vast majority of airline 
capitalization consisted of common stock. 


Capitalization of Domestic Certificated Airlines 
Four Lines Having 


Total Industry Long-Term Obligations 
1940 1947 1940 1947 
% % %o %o 
Common 
Equity 81.6 36.2 76.7 18.0 
Preferred 
Stock 10.8 18.0 14.4 22.0 
Debt 7.6 45.8 8.9 60.0 


Total $52,218,000 $327,728,000 $35,413,000 $235,177,000 


The degree to which the industry has burdened itself with short-term 
obligations and fixed charges is indicated by the following tabulation: 


Notes payable within one year.................00005 $16,100,000* 
Annual interest and sinking fund 
payments Of DEDENtURES: 2.6... cc ceecccceeneesees 5,258,000 
Annual dividends on preferred stock................. 2,356,000 
RCA UEMIN Gar so sia var gh oak Sig es a Wig SU ESTAU Ai SN sO Wel ar aOR RE MOL $23,742,000 


Obviously, the proportion of bank loans to total capitalization is too 
heavy, and substantial refunding operations will be necessary as soon as 
market conditions and the industry’s earnings record permit. 

Moreover, the industry is in need of substantial amounts of new capital. 
Although a few lines appear over-equipped with new aircraft, many need to 
replace their obsolete DC3s and DC4s with modern Convair 240s, Martin 202s, 
DC6s, Constellations or Strato-cruisers. The new equipment requirements 
of the domestic lines, based on present traffic expectations, is estimated at 
some $100 millions. Total capital needs of the domestic industry over the 
near term, or three years, might be conservatively estimated at $225 millions 
divided as follows: 

Millions of Dollars 


PRON NCIS 5. eile'si's: iets cca sioneacweeehoraieiores $100 
New flight equipment ................. 125 
i ciehbadedeeess Deeeeneeeees $225 





* Not including interest charges estimated at roughly $2% to $3 million. 
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Thanks to the heavy losses of the industry during the past three years 
and, until recently, the uncertainty of Government policy toward it, airline 
credit has been at a low ebb. If it continues at this level, it will be difficult, 
if not impossible, for the airlines to obtain the capital funds necessary to 
their sound future development. 


V. REASONABLY PROMISING MEDIUM TERM OUTLOOK 


Fortunately, there are signs that the industry has turned the corner 
economically that its earnings outlook over the next two or three years is 
relatively promising. 


There are four principal reasons for taking this view: 


1. The Government support required by the Civil Aeronautics Act is 
likely to be furnished. 


Regardless of mistakes made by airline managements and the CAB 
over the past three years, the Civil Aeronautics Act (Sec. 406) clearly re- 
quires that the Board allow adequate mail rates to permit any airline which 
is honestly and efficiently managed to break even, and, in addition, earn a fair 
return on its used and useful investment. 


During 1946 and 1947, the CAB, as then constituted, failed to recognize 
this responsibility. Its mail rate decisions in this period provided payments 
which were far too small to offset the heavy losses which the airlines were 
experiencing. 

However, since the appointment of Joseph O’Connell as Chairman in 
March, 1948, the Board has taken a much more clear cut view of its respon- 
sibilities to provide adequate mail pay. 


The so-called “Big Five” air mail decision of April, 1948, (retroactive 
to January 1, 1948) increased the air mail rates of those carriers 30%. This 
amount was estimated to be sufficient to permit them to earn 10% on their 
invested capital provided passenger traffic increased 10%. 


However, instead of increasing, passenger volume in 1948 will actually 
be 3% below 1947, due in part to the effect of a serious accident last June. 
The grounding of the DC-6s in the first quarter of 1948 also resulted in a 
large loss during the first quarter of the year. 


In consequence, all five companies filed briefs in opposition to the April 
rates as inadequate. They asked for increases which would have brought 
the total annual mail pay to $48 millions as compared to the $20 millions 
allowed in the Board’s April decision and the $13 millions they received in 
1947. In addition, some companies asked for large retroactive payments. 


No action has been taken on these requests and a decision is not expected 
until the late spring or early summer of 1949, following decisions on pending 
international cases which are promised for this month. However, in the fall 
of 1948, the Board issued several very favorable rate decisions in cases 
involving smaller airlines which appear to constitute important precedents 
for the pending “Big Five’ cases. 


Several of the decisions have granted retroactive mail payments equal to 
roughly 60% of past losses during the period covered by the petition. Rates 
for future service, in many cases, are double past rates and would seem 
sufficient to ensure the companies a modest profit in 1949 at current levels of 
passenger traffic. 


Even more significant than the actual increases granted is the fact that 
the Board has clearly interpreted the Civil Aeronautics Act as requiring the 
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provision of adequate mail pay. To quote the Delta Air Lines decision of 
September 8, 1948: 
“Under Section 406(b) of the Act, Delta is entitled to a mail rate which 
will enable it under honest, economical and efficient management to 
break even and which, in addition, will provide a fair return on Delta’s 
used and useful investment.” 
A large increase in air mail appropriations will be necessary to provide 
the funds for the increased mail payments which the CAB is expected to 
approve. 


The following table compares actual payments for the fiscal years 1946 
through 1948 with an estimate of the amount of mail pay which the airlines 
would need to show a 10% profit on 70% of their investment.? 


This somewhat arbitrary figure indicates that air mail payments in the 
1949 and subsequent fiscal years might total $130 million (excluding retro- 
active payments) for both domestic and international lines—a $52 million 
increase over fiscal 1948. 


Though this is a substantial figure, it is very small as compared to the 
estimated deficit on second class mail and the 1949 appropriation of $2,808 
millions for the purchase of military and naval aircraft. 


Large though this increase would be, it would only bring 1948 mail pay 
to 20% of the industry’s total 1948 revenue, or about the same percentage 
as in 1942. The rates per ton mile would be somewhat more than in 1942 in 
the case of the domestic airlines. 


Domestic International Total 


Total Revenues 1948 Fiscal Year. ..$374,906,000 $220,904,000 $595,810,000 
Estimated Mail Pay Necessary for 


NO ROME as oor 6: crores eee ciscersnerece-o- 61,400,000 58,800,000 120,200,000 
Percent of mail to total 1948 Rev- 

OE cx cu baueds ouieewuelieis 16.4% 26.6% 20.2% 
Mail rate per ton mile on 1948 volume $1.83 $4.18 $2.52 
Percent Mail Revenue to Total Rev- 

enue—1942 (calendar)..... ..... 21.7% 34.8% 25.5% 
Mail rate per ton mile—1942—<cal- 

NG RI esos ooo ci araes enn crexexciene che: eres $1.10 $9.92 $1.71 


In considering requests for increased air mail appropriations, the Con- 
gress will have in mind the very strong recommendations of the President’s 
Air Policy Commission and the Congressional Aviation Policy Board for the 
development of a healthy air transport industry as an important adjunct of 
national defense. These recommendations did not receive adequate attention 
during the last Congress because the expansion of our military air forces, 
which was also recommended by these policy groups, quite properly received 
first priority. However, the first stage of our aviation program is now well 
underway and the importance of air transport has since been highlighted by 
the dramatic achievements of the Berlin air lift. 


The atmosphere in the new Congress should, therefore, be favorable for 
a full-dress review of the degree of government support required by our air 
transport system. 


The large Democratic majority in the Congress would appear to remove 
the danger of a change in the CAB Chairmanship and of a politically 
inspired investigation of the CAB and the industry as a whole, which had 
been feared in some quarters. 





2 On the average, the CAB has usually allowed 70% of airline assets in esti- 
mating return on invested capital. 
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2. Probability that the present excessive competition will be reduced by 
merger or otherwise over the next five years. 


Increased mail pay alone will not be sufficient to put the air transport 
industry on a thoroughly sound basis. Means must also be found to reduce 
the present degree of competition, while at the same time retaining the 
competitive urge so essential in spurring management to greater efficiency 
and technical progress. 


There is little doubt that the present route structure is unsound. Between 
1941 and 1948 the CAB, responding to the requests of the airlines for new 
routes, has expanded the total domestic certificated route mileage from 
46,653 to 111,342. Much of this expansion was necessary to adequately serve 
the country, but a great deal was not. It has created a number of basically 
uneconomic systems, due to the attempt to “make big carriers out of little 
ones.” It has also resulted in competition so intense as to be destructive in 
a number of cases. The fifty pairs of cities having the densest traffic between 
them is an example. In 1940, only 9.8% of the traffic between these pairs was 
competitive. By 1948, 54% was competitive and four airlines are actually 
competing with each other between pairs accounting for 13% of the total 
traffic. Moreover, some cities have been granted service which appear inca- 
pable of developing an adequate amount of traffic for some time to come. 
One major carrier claims that if it were permitted to drop some 40 points on 
its system which provide only 8% of its total revenue, it could save $4 mil- 
lions per year. 


The solution of these problems will not be easy. Management could do a 
great deal to reduce the destructive effects of existing competition by giving 
up the over-scheduling in which so many of them indulge in order to exert 
the maximum pressure on competitors. If they do not do so, it is possible 
that the Board may exercise its power to control schedules, which it has in 
the case of the so-called “need” (subsidy) carriers. 


The reconstitution of unsound systems and the reduction of competition 
through mergers, though eminently desirable, is more difficult still. To make 
such mergers possible many “personal and corporate ambitions will have to 
be relinquished,” and the financial pressure for either mergers or manage- 
ment changes has been greatly reduced by recent and prospective increases in 
mail rates. 


Nevertheless, the Board is doing everything in its power to encourage 
mergers and the Congress will probably do likewise. The Congressional 
Aviation Policy Board made specific reference in its report to the necessity 
of reorganizing the route structure, and if voluntary mergers are too long in 
coming Congress may well grant the CAB powers to require the necessary 
changes. 


8. Increase in Fares and Reduction in Costs. 


In recent months domestic airlines have substantially increased passenger 
fares, and at the same time experimented profitably with special reduced 
fares for family travel and “second class” service. The average passenger 
fare for the industry in September, 1948, was 6 cents a mile as compared to 
4.76 cents in 1946. Further experimentation with the fare structure may do 
much to increase both volume and total gross. 


The air transport industry has done well, thanks principally to techno- 
logical improvements, to keep its ton mile costs at or below the 1939 level. 
This has been accomplished despite an increase of 116% in the average 
hourly wage rate (all manufacturing industries) and 112% in commodity 
prices in this period. 
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The industry’s costs per available ton mile rose from 27.7 cents in 1941 
to 32.3 cents at the height of the expansion of 1946. Since that time there 
have been marked reductions. One leading carrier has reduced its available 
ton mile costs from 28.0 cents in the third quarter of 1946 to 26.1 cents in 
the third quarter of 1948. Its break-down load factor has been cut from 
79.1% to 54.5% in the same period. 


Other substantial cost savings are possible, particularly in the realm of 
consolidated use of ground services, but such saving will only serve to reduce 
the dependence of the industry on mail pay. Reduction of costs to the point 
where the airlines can tap a much larger “mass transportation” market 
appears far in the future. 


4. Probable Medium Term Growth in Traffic 


So much attention has been given to the excessively optimistic traffic 
predictions of the past that there is danger of going to the opposite extreme 
and assuming that the domestic airlines are to be permanently limited to a 
volume of six billion passenger miles a year. 


While most estimates of 1949 traffic do not assume any very great in- 
crease, there are several factors which may make for substantial growth 
over the next five years. 


(1) Due to the rearmament boom or possibly war the total volume 
of non-local travel may rise. 


(2) With the improvement of safety and regularity—which should 
be steady and cumulative over the next five years, as new air- 
craft gets the “bugs” worked out of them, and air navigation 
facilities are improved—the airlines should obtain an increas- 
ingly large percentage of the non-local transportation market 
even at present rates. 

The spectacular accidents and relatively poor regularity record 
of the last three years have played an important part in holding 
passenger volume down. 


(3) Looking still further ahead, the cargo business may prove an 
important source of profit five to ten years hence. The introduc- 
tion of turbo power and jet transports at this time will improve 
the quality of passenger service. 


Airline securities are not normally thought of as “war stocks,” but it is 
well to remember that in the last war they proved extremely profitable enter- 
prises, thanks to their ability to run at very high load factors and, in 
addition, carry out profitable contracts for special services rendered to the 
government. In consequence air transport stocks performed considerably 
better than the Dow Jones averages during this period. 


There is every probability that the same situation would exist in a future 
war, subject, of course, to special taxation which would presumably be 
imposed on all indfistries. 


VI. — PROPOSALS FOR THE FUTURE 


On the basis of the facts outlined in the preceding survey, we have come 
to the following conclusions about the air transport industry’s current prob- 
lems and the steps which can and should be taken to cure them. 


1. The present capital structure of many airlines appears unsatisfactory 
for a business subject to as many unpredictable fluctuations as air transpor- 
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tation. The proportion of bank loans and long term funded debt appears far 
too high in some cases. 


Financing of flight equipment purchases through long term debt seems 
unwise. The maturities of bonds and debentures should not, in our opinion, 
run substantially beyond the time when the assets purchased with funds 
received from the sale of these securities are fully depreciated. 


2. The air transport industry is in need of substantial amounts of equity 
capital within the near future to refund bank loans and long term debt, pro- 
vide funds for moderate flight and ground equipment purchases and increase 
working capital. 


8. The industry’s ability to raise this new capital will depend on (1) the 
state of the securities market and (2) the assurance that the airlines will 
have substantial earning power over the next few years and real growth 
possibilities over the long term future. 


4. The credit of the airlines is in the hands of the Civil Aeronautics 
Board and the Congress. The industry has made real progress in reducing its 
high operating costs resulting from post-war over-expansion. However, with 
the low mail rates which the major lines are now receiving it appears almost 
impossible for many companies to achieve adequate earnings at current levels 
of traffic. For major lines increases in traffic in the near future seem unlikely. 


The restoration of substantial earning power in the near term future will 
therefore require a major increase in air mail rates by the Civil Aeronautics 
Board and the appropriation by the Congress of the sums necessary to pay 
these rates. 


The policies established in the Civil Aeronautics Act and the importance 
of air transportation to the national defense fully justify such increases. 
Past expenditures on air mail have been almost wholly offset by revenues 
from stamp sales. Fortunately recent decisions of the CAB in the case of 
the smaller lines indicate that it is embarking on a more liberal mail rate 
policy. 


5. There should also be some assurance that, once set, the higher rates 
will be left in effect long enough to permit the airlines to restore their pre- 
vious losses and build up adequate reserves. The Civil Aeronautics Board’s 
previous error of drastically reducing mail rates in anticipation of a high 
level of traffic and earnings, which did not materialize, must not be repeated. 


It must be remembered that any recession in general business might 
easily wipe out the modest earning power which higher prices would establish. 


6. Increased regularity and safety are necessary to ensure the long term 
growth of the industry and reduce its dependence on subsidy. To this end 
the government’s fifteen-year program for modernizing our system of radio 
aids to navigation should be carried out as rapidly as possible. Real all- 
weather flying combined with a safety record equal to that of scheduled 
surface transportation depends on the success of this program. The facilities 
it contemplates will be of inestimable value to national defense. 


7. The most modern and efficient transport aircraft are necessary for 
our national defense, as well as for the progress of the air transport industry. 
Witness the work of the Air Transport Command in the last war and the 
Berlin air lift today. 


New types of transport aircraft must be developed whenever advances in 
the art of aviation make it probable that major improvements in performance 
and economy over existing types are possible. Federal financial assistance 
will be necessary for the development of new prototypes and was recom- 
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mended by the President’s Air Policy Commission and the Congressional 
Aviation Policy Board. The next Congress should enact legislation necessary 
to assure government financed prototype development. 


8. A truly sound air transport system cannot be achieved without major 
revision of the present network to substantially reduce destructive compe- 
tition and reconstitute, through merger or otherwise, those systems which 
are so inherently weak as to in all probability require heavy subsidy for a 
long time to come. The competitive urge must be retained if air transporta- 
tion is to continue the rapid technical advance which is an essential basis for 
its economic progress, but is should be possible to retain the spur of compe- 
tition in a reorganized national route structure which would comprise a much 
smaller number of individual systems than at present. 


A serious attempt should be made to achieve the reorganization of the 
route pattern through voluntary mergers. If this cannot be accomplished 
within a reasonable time—and the failure of the I.C.C. to achieve a similar 
reorganization of the railroads in the past thirty years indicates that it 
probably cannot—the Congress should give the Civil Aeronautics Board 
power to require the necessary reorganizations. 


9. Equipment trust financing, the creation of corporations to lease flight 
equipment, or R.F.C. loans for equipment purchases or working capital, 
will not solve the airlines’ basic problem of inadequate earnings. These types 
of financing derive their worth from the basic credit of the airline concerned. 


However, when the industry’s basic credit problem is solved, equipment 
trust financing or aircraft leasing corporations may prove useful financing 
tools. The program now under way for eliminating legal obstacles to such 
types of financing should be accelerated. Federal recording and the elimi- 
nation of tort liability has been accomplished. Amendment of the Bank- 
ruptecy Act to give the holder of equipment trust certificates the right of 
immediate repossession in case of bankruptcy should be carried out as soon 
as possible. 


10. There is too much competition among certificated carriers for the 
volume of traffic which now exists. The Board should take prompt action 
against illegal competition by allegedly non-scheduled carriers which are 
really operating scheduled service. Such services should also be strictly 
policed from the safety standpoint in accordance with the provisions of the 
Civil Aeronautics Act. 


11. The Civil Aeronautics Board should not, in our opinion, be given the 
power to regulate the issuance of airline securities. The determination of 
the form and extent of financing is essentially a management function to 
which the investment banking industry can make a valuable contribution. 


AVIATION SECURITIES COMMITTEE, 
INVESTMENT BANKERS ASSOCIATION 


William A. M. Burden, Chairman 


MauvricE BENT E. O. MCDONNELL 
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STATE AND LOCAL 


Department Editor: Madeline C. Dinu* 
NASAO ACTIVITIES 


XEMPLIFYING the relationship of legal questions involved in respon- 

sibilities of state aviation agencies, there is herein given a resume of 

the subjects considered at the February 6-9, 1949 meeting of the NASAO 
Board of Directors and Legislative Committee, at Washington.! 


PROPOSED STATE-LOCAL ENFORCEMENT LEGISLATION 


After considerable study and exploration over the past two years by sev- 
eral expert groups, an amendment to the Civil Aeronautics Act of 1938 has 
been proposed to authorize and empower state aviation agencies and state 
courts to enforce the federal Civil Air Regulations by the suspension of the 
federal airman’s certificate for a limited period, and the imposition of 
penalties comparable to those in the motor vehicle field. The need for some 
form of more effective local enforcement, at public insistence, arose from the 
long and protracted delays in CAA-CAB procedures between violation and 
time of final disposition, in some instances two years or more. Because of 
the increasing number of serious violations, a number of the states have 
undertaken local enforcement of their own Air Safety Rules and Regulations, 
as well as the CAR’s where constitutional provisions have permitted. 


There have been two approaches to this vital problem: (a) state registra- 
tion of airmen’s certificates and reaching the violator under state laws and 
regulations; (b) state authorization to enforce federal laws and regulations, 
and imposing suspensions of the federal airman’s certificate as well as normal 
court sentences. The latter approach has been strongly supported by certain 
segments of the industry and the federal agencies in the interest of uni- 
formity of safety rules. The first approach has been held, and put into 
practice, in those states having established state enforcement agencies with 
powers to enforce aviation laws in the same manner as the general laws of 


the state. 


Inherent in the subject is the legal question of constitutional limitations 
in a number of states on incorporation by reference of federal laws and 
regulations, as well as authorization of state enforcement agencies to prose- 
cute under federal legislation and regulations. 


The draft legislation under consideration provides for permissive enforce- 
ment. It is intended to bring about uniformity in civil air regulations 
throughout the country. The federal agencies’ approach indicates that, by 
use of the proposed legislation in those states which may do so constitution- 
ally at this time, in due course proper amendments to the basic law of other 
states will follow to permit such delegated authority. The draft, as agreed 
to between the CAA-CAB and the NASAO, has been circulated by the CAA 
to the industry.? At this writing, comments are still being received and 
there may be further changes in that draft before it is submitted to Congress. 





* Member of Michigan Bar, General Counsel to NASAO. 

1 Present at that meeting were 28 state aviation directors and commissioners, 
as well as personnel of the CAA, CAB, ICAO, ACC, Department of State, the 
Weather Bureau, the ATS, and a Consultant to the House Interstate and Foreign 
Commerce Committee. 

2 This is a reporting of the status of this proposed legislation, and is not to be 
construed as the viewpoint of the Legal Counsel for NASAO. 
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WEATHER REPORTING 


It was the consensus of those present at the February 6 meeting that 
many violations and accidents in their respective states could be directly 
attributed to insufficient or faulty weather information. Abandonment, be- 
cause of budgetary limitations, of weather reporting stations in mountain- 
ous parts of the country, which were sorely needed, were discussed with 
officials of the U.S. Weather Bureau. To improve the situation, such officials 
agreed to establish insofar as possible a state liaison officer in each state 
to coordinate the interests and activities of the Weather Bureau and the state 
aviation agencies, and that the Washington office would work more closely 
with NASAO’s Washington office in giving as much advance notice as possi- 
ble before weather stations or services were discontinued or reduced. 


FEDERAL AIRPORT PROGRAM 


As reported in the Winter Issue of the JOURNAL, there is increasing 
coordination between the federal agencies and the state aviation commis- 
sions on this program, and airports are being constructed. It was even more 
encouraging to be advised at the NASAO meeting that certain further 
amendments to the Federal Airport Act were being considered to eliminate 
more of the restrictive provisions and procedures, and putting so-called 
“paper-work” on a more reasonable basis. Eight such amendments are the 
subject of Senate bills introduced, and in the main, with one or two excep- 
tions, the NASAO would favorably support them. They are: 


a) Amendment changing the 75%-25% relationship between the funds appor- 
tioned direct to states and the Administrator’s discretionary funds to a 
60%-40% basis. (S. 1284). 

b) Amendment authorizing the Administrator to allow project costs beyond 
the grant agreement amount up to 10%, to provide flexibility in pro- 
cedures when change orders or other elements cause the project costs to 
exceed the grant amount. (S.1280) 

c) Amendment authorizing advance payment to sponsors through escrow 
accounts at the sponsor’s level, eliminating delay in payment of the United 
States’ share. (S.1285) 

d) Amendment authorizing increasing the U.S. share in cost of land purchase 
from 25% to 50%. (S.1281) 

e) Amendment eliminating the special provisions requiring submission of 
projects on Class 4 or larger airports to Congress, if the federal share of 
the project does not exceed $50,000 for a given fiscal year. (S. 1282) 

f) Amendment authorizing exemption of projects costing less than $2,000 
from pre-determined wage rates by the Secretary of Labor. (S.1279) 

g) Amendment authorizing financing of projects in National Parks out of 
rer funds instead of the Administrator’s discretionary fund. 

ak 

h) Amendment increasing the federal share of high-intensity runway light- - 
ing costs from 50% to 75%. (S.1278) 


Many of the above Senate bills incorporate the recommendations and 
suggestions made by state aviation officials at the original public hearing 
on the Rules and Regulations proposed for the Federal Airport Program 
in the Fall of 1946 and in subsequent presentations to the CAA. Meanwhile, 
due credit should be expressed to the sincerity of the entire CAA staff, both 
Washington and Regional, in viewing, during the past year, the practicalities 
involved in administration of the program, and the public needs. 


Cross WIND LANDING GEAR 


There are arguments for and against the impact of this development in 
aircraft construction upon aviation generally. However, as it relates to air- 
port construction, the manner in which Mr. John H. Geisse of the CAA 
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discussed this gear gives evidence of some probabilities of saving the tax- 
payers’ monies. Close-in utility airports, need for only two runways at 
larger airports, and single runways at smaller airports, appreciably affect 
land purchase costs, construction costs, approach protection areas costs, and 
not the least are the future maintenance costs of such airports.2 If the 
CAA’s further research and development in this field gains the support of 
the aviation industries, unquestionably the diminished drain on the tax 
dollars would be heartily welcomed by state legislatures as well as the fed- 
eral government; and the local communities could serve the needs of their 
citizens at minimum costs for such installations. 


QUIET AIRPLANE 


This is a development which has been needed badly, in view of the many 
public complaints against noise of aircraft over cities, over homes in the 
neighborhood of airports, and over recreational areas. Location of airports 
nearer to their potential traffic may be vitally affected if this research de- 
velopment is continued and supported; it has been thus far under the leader- 
ship of Mr. Lynn Bollinger, of the Aeronautical Research Institute.4 In 
carrying out its duties and responsibilities as an organization of state avia- 
tion officials, the NASAO is in process of exploring possibilities of having a 
tour of the country made with the quiet airplane, so that demonstrations 
may be attended by the public. 


STATE AVIATION MAPS 


Considerable discussion was had on comments received from private 
pilots indicating their preference for a state map over other aeronautical 
charts.’ At the NASAO meeting, standardization of symbols, colors, scales, 
and other information commonly used for navigation purposes, for all future 
state aeronautical maps was determined as being in the best interests of the 
private pilot and the public. There was thus recommended the establishment 
of a special project under a special committee to conduct a study of the prob- 
lems involved, leading to a policy statement by NASAO for guidance of its 
membership, all of which will be on the agenda for the Summer meeting of 
the NASAO.® 


NASAO-ICAO SEMINAR 


Approximately 60 persons from the organizations represented on the ACC 
State-Local Panel, and representatives invited from other aviation associa- 
tions and government agencies, attended the ICAO Seminar arranged by 
Executive Secretary A. B. McMullen, and held the last day of the herein 





3 It was reported that Trans Canada Airlines did not intend to build more 
than two runways on any airport in the future and that all aircraft of Trans 
Canada would be equipped with cross-wind gear within five years. 

4+ At the Boston annual meeting of the NASAO, the membership and others 
present were given a demonstration of the quiet airplane. It was astonishing 
to see the aircraft taking off and landing and circling above at various heights, 
and hearing less noise from its operations than that of the trucks and motor 
vehicle traffic on the nearby busy highway. 

5 A number of states have recently issued new up-to-date maps with consid- 
erable information on surface points, highways, and other identifying terrain 
characteristics, as well as containing certain local state information on key air 
safety rules. Many states are required by law to publish such maps, or, in the 
lesser degree, are directed and empowered to do so, in the interest of safety and 
welfare of the public. 

6 Decision was reached to hold the Summer meeting of the NASAO at Macki- 
nac Island, Michigan, July 19-21, 1949. 
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reported meeting.? The manner in which the United States position in avia- 
tion matters was presented to ICAO at Montreal was clearly outlined. 


The NASAO has been seriously concerned by the adoption of certain 
standards and practices for aviation by ICAO which affects private flying 
and the administration of public airports where international air trans- 
portation is scheduled. In the past there has not been proper opportunity 
for NASAO to study proposals and make known its views. As a result of 
this Seminar, there appears to be in the making closer coordination between 
federal, state and local government agencies with respect to determination 
of the United States position on future ICAO proposals through the medium 
of the State-Local Panel of the Air Coordinating Committee and acceleration 
of the procedural steps. 


Since the ICAO Seminar, information has been received that a new 
Annex 9 to the Chicago Convention has been drafted which proposes to make 
substantial changes in requirements of documentation for international air 
travel, eliminating many required in the past. The United States’ position 
on Annex 9 must be submitted to ICAO by August 1 of this year. It is hoped 
that the ACC will be in a position to give the industry adequate time for 
study of the Annex and submission of comments. The NASAO’s position 
has been that ICAO has been more concerned with scheduled international 
air carriers and has not given adequate attention to the needs of private 
persons flying aircraft across borders, in its past deliberations. Study of 
Annex 9 will indicate whether that policy has changed. 


FEDERAL AVIATION LEGISLATION 


A great number of aviation bills introduced in this Session of Congress 
were studied, and action taken respecting NASAO’s position on them. These 
bills appeared to be in the main carry-overs from the previous Congress, and 
reported in prior issues of the JOURNAL. In principle, the NASAO has 
indicated its intention of supporting federal legislation which will inure to 
the best interests of the public back home to whom it is directly responsible, 
and to the development and progress of aviation generally. 


STATE AVIATION LEGISLATION 


There are many state legislatures considering bills affecting aviation, 
either specifically designated as aviation bills or as part of general legislation 
affecting state interests. From a review of the latter, it appears that in- 
creases in taxes on gasoline predominate. In a majority of instances, 
gasoline tax increases.are for the purpose of resuming highway construc- 
tion and repairs. In some states, the increase indirectly affects aviation, but 
where the tax is specifically earmarked for airport construction, the source 
is increased because of the demands made for appropriations for such air- 
ports. In the present deficit status of many state treasuries, an increase in a 
tax usually follows a demand for more money for public functions, among 
which are, of course, airports. State aviation officials are alert to any such 
legislation which may adversely affect aviation interests generally, yet they 
are in the uncomfortable position of having to seek state funds to match 
local and federal funds in creating the facilities needed. It is safe to assume 
that state aviation officials will exert their best efforts to minimize any in- 
crease in the responsibilities placed upon the aviation industry as a whole. 


M. C. D. 


7 Mr. Russell B. Adams, member of the Civil Aeronautics Board, Admiral Paul 
Smith, U.S. Representative to ICAO, Mr. J. Paul Barringer, Deputy Director, 
Office of Transport and Communications, of the State Department, were among 
those who spoke to the group. 

















JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Francis T. Crowe* 


MANUFACTURER’S LIABILITY IN AIRCRAFT ACCIDENTS 


Recent release of the official CAB accident report concerning a DC-6 
crash at Bryce Canyon, Utah,! is illustrative of the various liabilities attend- 
ant to many modern airline crashes. A layman’s cursory reading of the 
accident report would reach the same conclusion as the jurist—the aircraft 
manufacturer, Douglas Aircraft Company, was certainly partly at fault. 
Since the owner-operator is the party considered prima facia liable and 
because of the higher degree of care to which carriers are held, carrier 
counsel is concerned, when possible, with shifting the liability to a third 
party—the manufacturer. Notwithstanding the dearth of litigation on the 
subject, it appears that an aircraft manufacturer may occasionally be shown, 
in a suit for damages, to have been negligent in either design or construction. 
Therefore the purpose of this note is to suggest guides for the analysis of the 
cases, to set forth conclusions as to the accepted law regarding manufacturer’s 
liability, and to point out ancillary problems. 


ANALYSIS 


Before discussing the cases an analysis should be made as to the legal 
status of the parties and as to what their respective relationships are to 
each other. Generally the parties will fall into one of the following six 
categories: 1) passenger, 2) carrier personnel, 3) carrier, 4) manufacturer, 
5) his supplier of component parts and materials, and, 6) third persons. 
As against third persons and carrier personnel there looms always a prob- 
able defense of contributory negligence. Although contributory negligence 
may be a defense employed between some party relationships, it does not 
follow that it may be invoked in others, i.e. a farmer’s cow killed by a forced 
landing. 

A logical classification of the causes of most aircraft crashes is important 
in order to relate manufacturer’s liability to the whole legal problem pre- 
sented by any airplane accident. All crashes find their genesis either in 
(1) pilot and/or other personnel error or (2) mechanical failure or (3) a 
combination in varying proportions of both. Ever advancing technical prog- 
ress and scientific accident analysis have forced a retreat of the vis major 
and “act of God” explanations for man’s ignorance and frailties. We are 





* Student Editor, Northwestern University Legal Publications Board. 

1CAB Accident Investigation Report, United Air Lines Inc., Bryce Canyon, 
Utah, October 24, 1947, SA-153-156, File No. 1-0097-47. Adopted: December 16, 
1948, Released: December 21, 1948, in which 47 passengers and 5 crew members 
were killed. The CAB report establishes conclusively that the cause of the acci- 
dent was the improper location of one of the alternate tank vent outlets—it being 
located diagonally forward of the cabin heater combustion air intake scoop so 
that the overflow was carried by the slipstream into the scoop. The fire resulting 
in a crash while attempting an emergency landing was caused by an overflow of 
gasoline while transferring fuel to equalize the load; the spilled gasoline being 
picked up by the cabin heating system and burning with sufficient violence to 
ignite the emergency landing fiares. However, see CAA press release No. 323, 
Dec. 23, 1948, “CAA presents facts not included in CAB accident report’? which 
points out that the CAA flight manual and the operations manual for the DC-6 
issued by the Douglas Aircraft Company prior to the accident both set forth 
safe procedure for the feeding of fuel from all tanks to any engine. The transfer 
of fuel in flight from one tank to another was not authorized by the manual. 
Although transfer in flight was reported common practice among pilots, neither 
CAA nor Douglas considered a mandatory prohibition necessary. 
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primarily concerned here with mechanical failure, the cause of which breaks 
down progressively into improper (1) design, (2) construction or (3) 
maintenance. The latter is due usually to fault on the part of the air carrier’s 
operations department, and therefore not treated here. Hence our focus is 
brought to bear upon negligence in either design or construction which may 
be established as the cause of a crash. 


MANUFACTURERS’ LIABILITY 


The development of manufacturer’s liability has had a long and interest- 
ing history.2 Today the cases dealing with this subject usually proceed from 
the reasoning set forth by Justice Cardozo in MacPherson v. Buick The 
problem was worked out on a tort duty theory as follows: 

“If the nature of a thing is such that it is reasonably certain to place 

life and limb in peril when negligently made, it is then a thing of danger. 

... If to the element of danger there is added knowledge that the thing 

will be used by persons other than the purchaser, and used without new 

tests, then, irrespective of contract, the manufacturer of this thing of 
danger is under a duty to make it carefully. ... There must be knowledge 

of a danger, not merely possible, but probable. . . . There must also be 

knowledge that in the usual course of events the danger will be shared 

by others than the buyer. ... We are dealing now with the liability of the 

manufacturer of the finished product, who puts it on the market to be 

used without inspection by his customers.” 
As evidenced by the reservation made in the last sentence above, this theory 
applies only to the ultimate customer purchasing new goods. 


Two other theories have been employed to impose liability upon the 
manufacturer or dealer in used or new machines, one of false representation 
and the other of warranty. The former has been considered even strong 
enough to overcome the plaintiff’s own contributory negligence where a 
representation as to a safety feature was concerned.* We are not concerned 
with this theory here since it depends upon factors attendant at the sale of 
the item rather than the manufacture. A recovery upon a theory of warranty 
is, of course, also open when the facts of the transaction reveal that there 
was an express warranty; however, it is usually restricted to those who are 
in privity with the seller and only by a stretch of the imagination could it 
be considered to “run with the product” in order to include a passenger. 
The theory of implied warranty fell into disuse upon the general acceptance 
of the reasoning in MacPherson v. Buick.5 





2 Manufacturers received their early protection through the reasoning em- 
ployed in Winterbottom v. Wright, 10 M&W 109, 11 L.J. Ex. 415 (1842), which 
stands for the proposition that neither the manufacturer nor supplier of a mail 
coach were liable for the injuries sustained by its driver when the coach foun- 
dered due to a latent defect in the construction of a wheel. The theory of deny- 
ing recovery against the manufacturer by the driver or passengers was that of 
lack of privity with the manufacturer. Later this theory was undermined by 
Devlin v. Smith, 89 N.Y. 470 (1882) where the builder of a scaffold for a painting 
contractor was held liable for the death of plaintiff’s intestate, a painter, when he 
plunged to his death due to a failure of the structure. The decision flew in the 
face of the old non-privity lines of reasoning and predicated liability on the 
builder’s knowledge of the use to which the scaffolding was to be put, and that he 
could have reasonably forseen that injury would result from a negligently erected 
structure. Final preparation for the MacPherson doctrine came in Thomas v. 
Winchester, 6 N.Y. 397 (1852) wherein a seller was held liable to third persons 
for negligence in the preparation or sale of an article “inherently dangerous” to 
human safety. It is interesting to speculate as to whether this theory might not 
be directly applied to airplanes without reliance upon the MacPherson doctrine. 
See also A.L.I. Restatement of Torts, section 395. 


3217 N.Y. 382, 111 N.E. 1050 (1916). 
4 Bahlman v. Hudson Motor Car Co., 290 Mich. 683, 288 N.W. 309 (1989). 
5 Supra, note 3. 
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Entirely different theories of liability might apply as to the pilot-owner 
of a light plane who has made no inspection of his craft before the crash, 
and the case of a passenger on a large transport ship which was inspected 
thoroughly by carrier maintenance personnel or possibly even manufac- 
tured under their supervision. If the carrier has inspected the plane the 
express exception to the MacPherson case might apply: “We are dealing now 
with the liability of the manufacturer of the finished product who puts it on 
the market to be used without inspection by his customers.” Interwoven 
with this problem is that of the degree to which inspection should be made 
both by the manufacturer and the carrier. Although one usually thinks in 
terms of the alternative liability of either manufacturer or carrier in this 
field, concurrent liability may well lie where both manufacturer and carrier 
have been lax in their inspections. Such ideas will find their expression 
articulated in terms of the relative degrees of care and particularity of in- 
spection which the manufacturer and carrier must exercise under varying 
circumstances. It is interesting to observe that although the carriers are 
held to a high degree of care, the manufacturers of their equipment are held 
to a degree of care measured by an “ordinary individual” test. 


Perhaps the best aircraft case, squarely in point on the facts, is Maynard 
v. Stinson Aircraft Corp.® The plaintiff sued and recovered $27,500 in dam- 
ages for injuries received when an airplane, manufactured by the defendant, 
in which she was a passenger, caught fire and burned on the ground. She 
claimed two grounds of negligence which concurrently caused the fire: (1) 
that the exhaust stacks were too short and would emit hot gas fumes too 
close to the fuselage (1” from the metal skin of the fuselage), and, (2) that 
the carburetor drain was too close to the exhaust stacks so that spilling 
gasoline would cling to the skin in the boundary air layer and be ignited 
by the exhaust. 


In the charge to the jury the judge said that negligence was to be given 
the “ordinary individual” test, qualified to the extent that this ordinary 
individual should be one skilled in the art of designing aircraft possessed 
with knowledge commensurate with the advanced state of science in the art 
at the time of the design, 1934. The plaintiff was given the burden of show- 
ing that (1) gasoline did come out of the carburetor drain and adhere to the 
skin, and, (2) that gases at the ignition temperature of gasoline did come 
out of the exhaust stacks and cause the fire. Furthermore, the plaintiff was 
required to show that this was known, or should have been known to an 
ordinary designer in 1934. Testimony as to the general practice in the 
industry at the time was held not to be exculpatory. Recovery was had on a 
basis of the negligent design of the exhaust stacks and fuel drain. 


Specific reference to and adoption of the doctrine of the MacPherson case 
in Breen v. Conn’ is unfortunately dictum since the facts involved are not 
squarely applicable. The action involved a suit by the administratrix of a 
deceased passenger against the executrix of the deceased operator’s estate 
for damages arising out of a crash. Eleven grounds of negligence were 
alleged against the operator. Waco Aircraft was joined as a defendant be- 
cause it had manufactured the plane and sold it later as second-hand to Conn, 
allegedly mindful that it had been damaged prior to the sale and consequently 
in a weakened condition. With respect to the liability of defendant Waco 
the court cited MacPherson v. Buick,’ quoted the well known Cardozo 
formula, supra, and then commented: “This innovation in the law of torts 





6 1940 USAvR 71, 1 Avi. 698 (Wayne County Cir. Ct., Mich. 1937). 
719388 USAvR 160, 1 Avi. 772, 30 Ohio Law Abstract 483 (1938). 
8 Supra, note 3. 
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has been applied to the purchase of new automobiles. /t likewise applies to 
the purchase of new airplanes. Under no circumstance, however, could the 
rule be applicable to the sale of a second-hand airplane under the allegations 
in this petition.’® 

The last sentence of this language shows that the italicized sentence is 
merely dictum. However, the tenor of the opinion reveals an almost axiomatic 
acceptance of the MacPherson doctrine into the aircraft field. Waco was held 
free of negligence since the plane was purchased knowingly as second-hand 
and since no express contract of warranty was pleaded. Thus we have the 
Maynard case in which the facts applied and the MacPherson doctrine was 
implicitly followed, and the Breen case in which the MacPherson doctrine 
was explicitly adopted, however, as admitted dictum since the facts did not 
apply. 

RELATED CASES 

Close kinship between the liability of manufacturers and those who 
undertake extensive aircraft repairs and modifications, warrants a discussion 
of the latter type of cases. Perhaps the best is American Airways et al. v. 
Ford Motor Company’ in which the defendant, Ford, solicited the plaintiff 
with a view to installing new high speed equipment on its planes. Six were 
processed, all of which were three motored planes presumably of the de- 
fendant’s manufacture, the ill-fated one amongst them. Facts adduced at 
the trial showed that the crash was caused by a propellor hub failure due to 
scratches on the inner machined surfaces of the hub.!! It was held that the 
plaintiff had a right to rely on the defendant’s performance, and that cor- 
respondingly the defendant had a duty to check for these scratches which it 
knew were fraught with dangerous potentialities. 

Here again the theory is built upon a right-duty analysis very much like 
the MacPherson case. No jury was employed. On appeal the case was af- 
firmed as to the liability of defendant, Ford, with only a minor modification 
as to the insurer’s expenses incurred in the settlement of death claims. One 
dissent was registered, but only as to the evidentiary matter as to whether 
there was sufficient proof that the defendant knew or should have known of 
the dangerous potentialities of the tool marks, and, whether the tool marks 
were the actual cause of the hub failure and resultant crash. 

McCoy v. Stinson Aircraft Corp.1? involved a modification installed by 
one of Stinson’s employees on a relatively new Stinson plane.'* The court in 





® Emphasis supplied. See Flies v. Fox Brothers Buick Co., 196 Wis. 196, 218 
N.W. 855, 60 A.L.R. 357 for liability of seller of used automobiles. 

101989 USAvR 149, 1 Avi. 809, 17 N.Y.S. (2d) 998, aff'd, 284 N.Y. 807, 31 
N.E. (2d) 925 (1935). 

11 An item of importance on the work order was to “recondition propellors— 
etch—balance—polish—paint tips.” “Etching” was a process of treating the hubs 
with an acid solution to detect possible cracks. None were reported. The previous 
year the defendant’s engineering department in a memorandum to the repair 
department reported a hub failure due to a crack propagated by sharp tool marks 
and warned that deep scratches were a breeding ground for fatigue failure. Proof 
adduced at trial revealed that this was the cause of the hub failure in the instant 
case and that machine marks, easily visible with an ordinary magnifying glass, 
were inside the hub. As a matter of showing further culpability of the defendant 
and elimination of the manufacturer, letters from the Hamilton Propellor Com- 
pany informing the defendant that the hubs were not adequately designed and 
could be replaced free of charge were introduced. 

12 1940 USAvR 84, 1 Avi. 868, Ontario Supp. (1939). 

13 Plaintiff’s deceased husband had flown the plane to one of defendant’s 
branches where a gusset was welded onto a wing fitting. This gusset and the 
member to which it was welded were found broken upon examination of the wreck- 
age. Three grounds of negligence were alleged in the plaintiff’s case: (1) it was 
negligent to weld a gusset to this plate in that the process of welding would 
weaken the plate, (2) that the weld itself was improperly made, and, (3) that 
the deceased pilot was not apprised of the dangerous condition. 
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holding for the defendant, ruled that it must be shown that the condition 
causing the crash could not have been introduced after delivery; or between 
the performing of the welding operation and the crash. Also, which is but 
a clearer statement of the prior proposition, that the plaintiff in her proof 
had not eliminated extraneous causes which might account for the defective 
condition which undoubtedly brought about the crash. 


It is interesting to note that in the McCoy case and the Ford case the 
substantive rules of liability appear to be accepted without argument. The 
dispute centers over the degree of proof required as evidenced by the dissent 
in the Ford case and the majority in the McCoy case. At first blush this may 
appear to be an indication of a trend toward applying the doctrine of res 
ipsa loquitur; however, the cases show that only as between passenger and 
carrier does this doctrine weigh heavily. Between carrier and manufacturer 
there must be an actual showing of negligence. 


Gladstone v. Grumman'‘ illustrates very effectively the degree to which 
a manufacturer’s liability may extend. Plaintiff’s intestate was a Naval 
Reservist flying in the gunner’s seat of a plane of defendant’s manufacture 
when he was thrown into the sea—his seat still strapped to him. Negligence 
was predicated upon faulty drawings prepared by the defendant from which 
the U.S. Government made blueprints to be used as a guide for reassembly 
after a major overhaul. A small contrivance, presumably a safety catch, 
was negligently omitted from the drawing, and by virtue thereof it was 
omitted in reassembly causing the seat to come loose while the plane was 
engaged in acrobatics. The defendant’s motion to dismiss was in the nature 
of a demurrer, and was denied. On appeal the order denying the motion was 
affirmed without opinion. 


Only two cases with regard to the liability of a manufacturer of com- 
ponent parts have been found: Sellers v. Champion Spark Plug Co.® and 
Lewis v. United Airlines.6 In the former case (the only one which pro- 
ceeded to a trial upon the merits) the plaintiff’s theory was that the crash 
of the plane which he was piloting was due to the fouling of improperly de- 
signed spark plugs which brought about the engine failure causing the 
crash. The plugs were manufactured by the defendant Champion, and sold 
to the plaintiff by the defendant, Orgill Brothers’ Hardware. The action was 
in the nature of a bill in chancery, with the allegations and the evidence in 
sharp conflict. The chancellor denied relief and dismissed the bills stating 
that the plaintiff’s allegations of fact were not sufficiently supported by the 
evidence. On appeal to the Supreme Court of Mississippi it was held that 
the finding of the chancellor would not be disturbed unless it appeared from 
the record to be manifestly in error. This was perhaps the first case on the 
subject (1928), and was resolved on an issue of fact; demonstrating that 
even at that early date the question of Jaw was not deemed worthy of dis- 
cussion by the court. Here the defense of contributory negligence was open 
to both defendants, but would not have been had the action been against 
Champion for the indemnification of Orgill Brothers. 


A recapitulation of the cases discussed thus far leaves us with the con- 
clusion that MacPherson v. Buick is accepted by the courts to apply to air- 
craft manufacturers either by direct enunciation or by the results reached. 
The main controversy is the degree of proof required in each individual 
case to support adequately the legal theory. We turn now to the ancillary 





145 N.Y.S. (2d) 252 (1938). 
15 1929 USAvR 61, 1 Avi. 126; 150 Miss. 473, 116 So. 883 (1928). 
16 1941 USAvR 245; 29 F. Supp. 112 (1939). 
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problems raised in connection with the judicial process in fixing liability on 
the manufacturer. 


ANCILLARY PROBLEMS 


The Lewis case!? vividly demonstrates the procedural impediments to the 
maintenance of the type of action required to resolve the liabilities when 
several potential defendants exist. There the cause of action arose out of 
a crash involving a United Airlines plane manufactured by United Aircraft. 
The alleged cause of the engine failure resulting in the crash was a crack 
in one of the engine cylinders. Four plaintiffs were involved, all citizens 
of different states acting in representative capacities for the estates of their 
decedents. Lewis was a citizen of Connecticut; United Airlines, an Illinois 
corporation; and United Aircraft and Bethlehem Steel, both Delaware cor- 
porations. The original action began in the Superior Court at Hartford, 
Connecticut. Later the case was removed by United Aircraft (the manu- 
facturer) to the Federal District Court on grounds of diversity of citizen- 
ship. Thereafter United Aircraft filed a third party complaint against the 
Bethlehem Steel Corporation, the grounds being that if the cylinder was 
defective, the defect had been caused by Bethlehem who had sold the forging 
to Aircraft. 


It was held that although the ancillary jurisdiction of the court invoked 
by the third party complaint embraced the subject matter, as to the person 
of defendant Bethlehem, the third party complaint was to be considered a 
new action. Hence under section 51 of the Judicial Code!® the objection of 
improper venue was open to Bethlehem and consequently the holding that 
Bethlehem would have to be sued in the district of which it was an in- 
habitant. 


In a subsequent action!® between the same parties the issue was as to 
whether a suit by representation for a declaratory judgment could be main- 
tained. The court then held that the operator was not entitled to a declara- 
tory judgment against the manufacturer for such sums as the operator has 
had to pay or may be called upon to pay without the presence of the other 
claimants, whom the court refers to as “stranger-plaintiffs”. The court it- 
self infers what the substantive law is and emphasizes the completely pro- 
cedural nature of the defense by the commentary: “Indeed, by the pending 
application (United) Aircraft does not question the propriety of a judg- 
ment, if it shall eventually be warranted by the proofs, requiring (United) 
Aircraft to indemnify Airlines for such sums as Airlines may become liable 
to pay to the planitiffs in this suit.”2° 


Frequently counsel is faced with the problem in cases of a technical na- 
ture as to whether trial should be before a jury, the court alone, or a master. 
It is the writer’s opinion that a jury will not always be capable of rendering 
a fair and considered judgment of the technical evidence involved in cases 
such as have been discussed in this article. Unfortunately, elimination of 
the right to trial by jury in ordinary civil actions in the United States can 
come only by way of statute. A contemporary Canadian case?! seems to 





17 Ibid. 

18 28 Mason’s USC 112. 

191941 USAvR 239, 1 Avi. 854; 34 F. Supp. 124 (1939). 

20 Emphasis supplied. 

21 Nysted v. Wings, Ltd., 1940 USAvR 151, 1 Avi. 1036; 51 M.R. 63 (1940). 
The plaintiff was desirous of a trial by jury since a previous trial, Galer v. Wings, 
Ltd., 19838 USAvR 177, 1 Avi. 778; 47 M.R. 281 (1938), by another passenger and 
arising out of the same accident, resulted in an adverse determination by the 
judge sitting without a jury. The technicalities of the case are briefly as follows: 
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present the better view. There it was stated that courts of appeal have gen- 
erally concurred in the proposition that in cases involving the weighing and 
consideration of scientific evidence it is better for the judge to be the trier 
of the facts. When one bears in mind the extent of damage to the plane and 
the difficulty of determining the causes of aircraft crashes through exam- 
ination of the wreckage, plus the possibility of fatigue failure, overstress- 
ing, etc., it is not difficult to conclude that such matters are beyond the realm 
of knowledge and experience of the average juror. Indeed, such matters may 
be beyond most judges and might well be referred to a master equipped with 
an aeronautical engineering or similar technical background. 


It is also interesting to note that in Maynard v. Stinson”? the court would 
not allow the introduction in evidence of a certificate of airworthiness. This 
ruling accords with the hearsay evidence rule since the testimony of the 
parties making out and granting the certificate was theoretically available. 
However, the Secretary of Commerce instructed the examiners who issued 
the certificate not to testify. Furthermore it has been held that air carriers 
cannot rely upon the certificates and inspections accomplished by govern- 
ment inspectors as a complete fulfillment of their duty of care.” 


We are faced with the conclusion that manufacturers must assume li- 
ability when warranted by the evidence—a dearth of litigation and rapid 
settlement of claims buttresses this conclusion. Plaintiffs who must never- 
theless bring suit are met with a nightmare of procedural and technical 


difficulties. 
JACK E. DOMINIK* 





The accident occurred when the plane was taking off and a propellor blade sheared 
off near the hub. The resultant vibration set up tore the engine loose from its 
mounts, fire broke out, and the passengers were seriously injured. Expert testi- 
mony revealed facts which proved that the failure of the propellor was due to 
grain growth in the metal resulting from fatigue. High stresses were set up in 
the propellor near the hub because the blade faired off too abruptly into the hub 
This was so designed in order to create a blast of air on the base of the cylinders 
for proper cooling. The license to manufacture this design of propellor was can- 
celled in 1933 in the United States, and its use prohibited absolutely on June 25, 
1936, just two months subsequent to this accident. The judge found that the 
failure was due to faulty design; however, he further found that the flaw was not 
known to those skilled in the science and art at the time of the design. Conse- 
quently the suit was dismissed as to the defendant air carrier. 


22 Supra, note 6. 

eo v. Bluebird Air Service, 321 Ill. App. 340, 63 N.E. (2d) 1381 
(1944). 

* Student, Northwestern Law School, Competitor Legal Publication Board. 
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AVIATION SUBJECT HEADINGS. A Concise List for Civil Aviation 
Librarian or Collections. Compiled by Agnes A. Gautreaux and Mary 
Lally. (New York, Special Libraries Association, 1949, pp. 56, processed. 
$1.75.) 


To meet the needs of the nation’s libraries whose accessions in aviation 
are growing in such numbers and complexity that a rethinking of their 
organization is necessary, Aviation Subject Headings has real value. It is 
a tool to assist the librarian in making the documents and literature of avia- 
tion more generally accessible to the student, the specialist and the layman. 
The necessity for these subject headings is apparent in the libraries of 
institutions of higher learning which have expanding aeronautical programs, 
in the public libraries of cities and towns where the general public is show- 
ing increased interest in aviation, and in the school systems and teacher 
training institutions whose programs of aviation education are receiving 
more general recognition. The listing also provides for the special libraries 
and collections that are developing within the air transport industry and 
within the organizations created for the promotion, regulation, and study 
of aviation an aid for cataloging and indexing of publications. 


Already the International Civil Aviation Organization, the specialized 
agency for aviation of the United Nations, has indicated that it plans to 
use Aviation Subject Headings for indexing its own documents in the three 
official languages of the ICAO and in preparing its multi-language lexicon 
of aviation. 


This list of subject headings has been compiled primarily for those whose 
interest is in the uses of civil aviation, rather than in the military and engi- 
neering aspects of aviation. It does, of course, include headings dealing 
with the structure of the aircraft, but intensive treatment of the technical 
areas is now being attempted by the Engineering-Aeronautical section of 
the Science-Technology Group of the Special Libraries Association. 


The first systematic effort to provide a list of headings in aviation was 
published in 1940 by N. H. Randers-Pehrson and A. G. Renstrom and en- 
titled Subject Headings for the Aeronautical Index. It was highly regarded 
and found wide use, but during the past eight years new developments and 
emphases in aviation have made imperative a reformulation. The Trans- 
portation Group of the Special Libraries Association sponsored the project; 
and Miss Agnes Gautreaux, Librarian of the CAA, and Miss Mary Lally, 
Librarian Economic Planning Division, American Airlines, undertook the 
compilation using the Randers-Pehrson/Renstrom list as their starting 
point. The result has been a listing that takes realistic account of both 
library and aviation problems from the point of view of both private enter- 
prise and of government. 


Such headings in the new list as the Aircraft Industry, Airlines, Airports, 
Education, Government Agencies, and Safety come in for fuller treatment. 
Cargo is a new category. FIDO, Airparks, Heliports, JATO, Pressure Pat- 
tern Flying are new headings. These and other changes bring the list up- 
to-date. The simplified cross-references make the list usable not only for 
the trained librarian but also for the file clerk and indexer. 


In the rapid growth of aviation during the past 15 years, the literature 
on its civil and social implications side has grown apace. The library has 
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become as important as the laboratory to aviation’s present and future de- 
velopment. This compilation, the product of two of the acknowledged leaders 
in this field of library science, makes more effective the library in the service 
of aviation. 

FREDERICK B. TUTTLE* 





AIRLINE OPERATION, by R. Dixon Speas. (Washington, D. C., Ameri- 
can Aviation Publications, 1948, pp. XI, 363. $5.00.) 


Publications such as Airline Operation are most welcome additions to 
the literature in a field in which the basic information in book form leaves 
much to be desired. Mr. Speas’ book does not “plug all the holes” nor is it 
here described as the perfect textbook for such courses. It is worth ex- 
amination by people who are studying the area, however, for nearly everyone 
will find in it some contribution along the lines of his interest. 


The book is described in the foreword as bearing “the stamp of an engi- 
neering approach.” As a consequence much of the presentation involves 
formulas, tables and charts: very effective vehicles for explanation where 
complete descriptions of all the factors are given. In some cases, however, 
the descriptions are incomplete and understanding of the presentations is 
thereby hindered or prevented entirely. In spite of this shortcoming the 
chapter on “Operating Costs and Revenues” is considered a contribution; 
at the very least it is a conscientious attempt to shed light on the fundamen- 
tal problem of all businesses, that of balancing revenue and expense. In the 
books thus far available this problem has been passed over entirely or 
treated in scanty fashion. Speas’ treatment falls short in that he does little 
more than mention indirect or overhead costs and bases his examples almost 
entirely on direct flying costs in determining profitableness of operation. 
He makes reference to the necessity of considering other than direct flying 
costs, and indicates that final responsibility as to whether or not flights are 
to be operated (other than for purely operating reasons) should be placed 
with the Sales Department. A great area in which decisions are made is 
thus left unexplored. 


The subject of “Aircraft Utilization and On Time Operation,” which is 
discussed in Chapter V, is also of importance in the relation between revenue 
and expense. With aircraft purchase figures at the height to which they 
have risen today, it is necessary that high utilization be achieved, and the 
author points to the problem of fitting each craft into an operating schedule 
so that it can be in the air the greatest number of hours possible yet be on 
the ground at times when essential maintenance can be performed. The 
aircraft should be in the air, however, only if traffic is being carried and 
“An impressive hours-per-day utilization figure does not necessarily indicate 
a successful airline operation.” The explanation of terms leaves much to 
be desired, as is true in many places in the book. This chapter, for best 
results, ought to be expanded or certain materials found in it should be 
omitted. Technical terms are introduced and nothing is done with them. 
An introduction to a problem is given but the problem is not further con- 
sidered. The routing chart on pp. 104-105 is the heart of a most important 
operation problem yet reference is made to it and no more. 


Many of the chapters in the middle of the book would involve much 
“picking and choosing” for the non-engineer. This reviewer, a non-engineer, 





* Educationist, Aviation Education Division, Civil Aeronautics Adminis- 
tration. 











BOOK REVIEWS 249 


does not pass on the technical material there presented. The charts, formu- 
las, and symbols appear more imposing than are needed for a course in air- 
line operation in a school of business administration, but throughout is inter- 
spersed information with which students can well afford to be acquainted. 


The last two chapters on passenger and cargo service are well-done, 
although much more could be made of the problems encountered in this area. 
For example, methods of constructing passenger fares and cargo rates are 
given no space. Air express and airmail are not mentioned. 

An outstanding feature of the book is found in the great number of pic- 
tures and illustrations. These are well-chosen and they contribute materially 


to the clarity of the work. 
VirGIL D. COVER* 
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